

SUPERIOR COURT OF WASHINGTON FOR [     ] COUNTY
JUVENILE DEPARTMENT

	IN RE THE DEPENDENCY OF:
                                                 Minor child.
	)

)

)

)

)

)

)

)

)

)

)

)

)
)
	NO. [     ]
MOTION
 AND ORDER FOR APPOINTMENT OF COUNSEL FOR DEPENDENT CHILD AT PUBLIC EXPENSE.  (RCW 13.34.100;GR 33; JuCR 9.2
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MOTION


The undersigned represents to the Court the facts and briefing recited below and moves for an order of the Court appointing legal counsel for [Child].
I. RELIEF REQUESTED
[Child] requests the appointment of an attorney to represent [his/her] expressed interests in this matter. OR 
[Parent or CASA/GAL] requests the appointment of an attorney to represent the Child’s expressed interests in this matter.

II. STATEMENT OF FACTS

[Child] is [   ] years old.  

[Relevant facts 
for appointment of a counsel include, but are not limited to]:

· Age of the child;
· Relationship with siblings (if any) and frequency of visitation/contacts (and child’s wishes for more/less);

· Relationship with parents and frequency of visits/contacts (and child’s wishes for more/less);

· Frequency of visits by Department caseworker;

· Special education needs of the child; 

· Child’s disabilities or cognitive skills;

· Mental health and behavioral needs of the child, including whether the child has been or may be institutionalized;

· Department considers, or the child has been adjudicated to be, a Sexually Aggressive Youth (SAY)

· Department considers, or the child has been adjudicated to be, a Physically Aggressive or Assaultive Youth (PAAY);

· Any issue for which child may be found in contempt of court. 


This Court has assigned 
[Child] a Court Appointed Special Advocate (CASA)/Guardian ad Litem (GAL).  The CASA/GAL is not an attorney and is not acting as an attorney.  As is explained further herein, the CASA/GAL and an attorney assigned to represent [Child] in this dependency will perform entirely different functions.  A CASA/GAL independently investigates all issues related to the [dependency/termination] in order to provide information to the court and suggest actions that the CASA/GAL believes would be in [Child]’s best interest
.  

On the other hand, legal counsel for [Child] will advise [him/her] and advocate to the Court on [Child]’s behalf based upon [Child]’s stated interest while working to represent [Child] in obtaining outcomes in this dependency that [Child] wants.  In addition, the attorney will protect the Child’s numerous legal rights in the [dependency/termination] proceeding.
III. ARGUMENT
A. THIS COURT SHOULD APPOINT COUNSEL FOR [CHILD] UNDER RCW 13.34. 
RCW 13.34.100(6) provides that “[i]f the child requests legal counsel and is age twelve or older, or if the Guardian ad Litem or the court determines that the child needs to be independently represented by counsel, the court may appoint an attorney to represent the child’s position.”

  Here, the [Child, Parent or CASA/GAL] is requesting counsel.  This court should appoint counsel for [Child] because an attorney for the Child can
: 
· Maintain an attorney-client relationship, allowing attorney and child to share privileged and confidential communications on case issues, ensuring a distinct level of trust;
· Represent a child’s legal interests and rights;
· Ensure that a child’s expressed positions related to the proceedings are effectively presented to the court;
· Educate an abused and neglected child on their legal rights in the dependency proceeding;
· File legal briefs and appeals;
· Present and cross-examine witnesses;
· Advocate for and ensure the best educational placement and services for the child, thus increasing the chances of educational support, success, and graduation; 
· [For older youth] Ensure financial benefits upon aging out of care, thus increasing the chances that a permanent placement will be successful.
Because the Child has significant legal rights at stake in the [dependency/termination] proceeding and because an attorney is uniquely skilled to protect those rights, this court should not hesitate to appoint an attorney because of the child’s age.  In fact, the Rules of Professional Conduct (RPC) explicitly contemplate young children directing counsel, noting that
:
. . . a client with diminished capacity often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client's own well-being. For example, children as young as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody.
RPC 1.14, Comment 1.
Ultimately, unless the assistance of counsel is provided, [Child] cannot effectively present [his/her] wishes and desires to the Court.  With legal representation, [Child] will be able to understand the [dependency/termination] proceeding, assert [his/her] legal rights, and express [his/her] needs and concerns about [his/her] placement, parent and sibling visitation, permanency plans and other important court decisions.  [Child] will be most affected by the decisions of this Court, and [his/her] voice must be heard.
B. JuCR 9.2 REQUIRES THIS COURT TO APPOINT COUNSEL FOR [CHILD].

When a child in dependency and termination proceedings is not represented by a CASA/GAL, Washington Juvenile Court Rule 9.2(c)(1) states that the court must provide a lawyer “[u]pon request of a party or on the court's own initiative,” as long as the juvenile is “financially unable to obtain a lawyer without causing substantial hardship to himself or herself or the juvenile's family.”  The Rule further provides that “[t]he ability to pay part of the cost of a lawyer shall not preclude assignment.  A juvenile shall not be deprived of a lawyer because a parent, guardian, or custodian refuses to pay for a lawyer for the juvenile.” Id. 
Here, JuCR 9.2(c)(1) mandates this Court to appoint an attorney for [Child], because [Child] was not assigned a CASA/GAL and hiring an attorney would cause substantial hardship to the Child and [his/her] family.
C.  [Child] has a procedural due process right to counsel in [HIS/HER] [dependency/TERMINATION] proceeding. 
In determining whether [Child] is entitled to counsel, the three-prong test adopted in Mathews v. Eldridge, 424 U.S. 319, 335, 96 S. Ct. 893, 47 L. Ed. 2d 18 (1976), controls. Kenny A. ex rel. Winn v. Perdue, 356 F.Supp. 2d 1353, 1360-61 (N.D. Ga. 2005); In re Jamie TT, 191 A.D.2d 132, 135, 599 N.Y.S.2d 892 (N.Y. App. Div. 1993); Bellevue School Dist. v. E.S., 148 Wn. App. 205, 212-20, 199 P.3d 1010 (2009).
  The Mathews test requires the Court to balance: (1) the private interest at stake; (2) the risk of error involved under the current procedures and the probable benefits of additional procedural protections; and (3) the government's interest in the proceeding, including fiscal and administrative burdens. 424 U.S. at 335.  Given that [Child]’s fundamental interests in family integrity, private interests in safety, health, and well-being, and physical interests are at stake, that, without counsel, the likelihood of erroneous decisions is extremely high, and that the government has no countervailing interest, this Court must find that [Child] is entitled to counsel. 

1. [Child] Has A Private Liberty Interest That Will Be Affected.  

a) [Child]’s Fundamental Interest in Family Integrity is At Risk. 

 
Family integrity is among the most important liberty interests that children possess.  RCW 13.34.020, which governs the dependency and termination proceedings, explicitly states that “the family unit is a fundamental resource of American life which should be nurtured,” and that “the family unit should remain intact unless a child's right to conditions of basic nurture, health, or safety is jeopardized.”  As such, while a child’s safety and health is paramount concern in dependency and termination proceedings, the child’s right to remain intact with his or her family is one of the most important fundamental rights that should be given great weight in the proceedings. See Kenny A., 356 F.Supp. 2d at 1360 (“fundamental liberty interests at stake . . . include a child's interest in his or her own safety, health, and well-being, as well as an interest in maintaining the integrity of the family unit and in having a relationship with his or her biological parents.”); In re Bridget R., 49 Cal. Rptr. 2d 507, 524, 41 Cal. App. 4th 1483 (1996) (finding that it is a matter of “simple common sense” that children’s rights in their family relationships are “at least as fundamental and compelling as those of their parents.”).
In this regard, the Washington Supreme Court has, on more than one occasion, emphasized that children have the right to participate in court proceedings that affect family relationships. See, e.g., State v. Santos, 104 Wn.2d 142, 147-48, 702 P.2d 1179 (1985) (holding that a child has a fundamental interest in knowing its parentage and is thus entitled to representation in paternity proceedings); In re Q.A.L., 146 Wn. App. 631, 636-37, 191 P.3d 934 (2008) (child has “constitutional right to participate in accurately determining his paternity”); In re Shields, 157 Wn.2d 126, 130, 136 P.3d 117 (2006) (Bridge, J., concurring) (“child has a constitutionally protected interest in whatever relationships comprise his or her family unit”).
In In re L.B., 155 Wn.2d 679, 712 n.29, 122 P.3d 161 (2005), the Washington Supreme Court “strongly urge[d]” courts to consider appointing counsel for children in family law-type proceedings, including dependencies, where GALs were already appointed.  [Child]’s liberty interest in family integrity will be severely impacted by the [dependency/termination] proceeding—the State interferes with the family unit and may take custody of the Child.  [When parental rights are terminated, the integrity of the family unit is compromised, and the child’s relationship with his or her biological parents is permanently severed
.]  It would be untenable if the Court denies [Child]’s right to meaningfully participate in the [dependency/termination] proceeding, when the very nature of the proceeding is to intervene and alter the parent-child relationship. 
b) [Child]’s Liberty Interests in [His/Her] Own Safety, Health, and Well-being Must Be Protected. 
[Child] also has the right to [his/her] own safety, health, and well-being. RCW 13.34.020; Braam v. State, 150 Wn.2d 689, 699, 81 P.3d 851 (2003) (holding that foster children have a substantive due process right to be free from unreasonable risks of harm and a right to reasonable safety).  This Court will make significant decisions that will affect [Child]’s safety, health, and well-being.  To achieve “the best interest of the child,” the [dependency/termination] proceeding demands this Court’s decisions on a wide range of  the Child’s personal and family life, including where and with whom [he/she] lives, whether [he/she] can meet [his/her] parents and siblings, and what treatment or services [he/she] will receive. RCW 13.34.025; RCW 13.34.130; RCW 13.34.136. 
Given the overwhelmingly broad intrusion in the Child’s life, the risk of harming, rather than helping the Child is great.  In Braam, the Washington Supreme Court acknowledged that the State can cause harm to foster children when it fails to provide “adequate services to meet the basic needs of the child.” Braam, 150 Wn.2d. at 700; see also In re Schermer, 161 Wn.2d 927, 957, 169 P.3d 452 (2007) (“Foster care systems are often ill-equipped to meet the mental health needs of children and may result in greater harm than good.”); Washington State Coalition for the Homeless v. Department of Soc. & Health Servs., 133 Wn.2d 894, 914, 949 P.2d 1291 (1997) (finding that the Department may not act within the terms and duties delegated to it by statute and their acts can be “arbitrary, tyrannical, or predicated upon a fundamentally wrong basis”).
To ensure that [Child] is provided adequate services, this Court must hear from the Child about [his/her] needs and desires.  At a minimum, the Child must understand the options available to [him/her] and the consequences of those options, and have the opportunity to assert [his/her] wishes on important decisions impacting [his/her] own life.  As the L.B. court noted, “[w]hen adjudicating the ‘best interests of the child,’ we must in fact remain centrally focused on those whose interests with which we are concerned, recognizing that not only are they often the most vulnerable, but also powerless and voiceless.” 155 Wn.2d at 712 n.29 (emphasis added).
c)  [Child] Has Significant Physical Liberty Interests that Require Appointment of Counsel 
Where an individual’s physical liberty is threatened, due process requires counsel. Lassiter v. Dep’t of Soc. Servs. of Durham County, 452 U.S. 18, 26-27, 101 S. Ct. 2153, 68 L. Ed. 2d 640 (1981).
  In In re Gault, 387 U.S. 1, 87 S. Ct. 1428, 18 L. Ed. 2d 527 (1967), the United States Supreme Court held that minors have a due process right to counsel in delinquency proceedings.  The Court noted that delinquency proceedings subject children to the loss of their liberty and “may result in commitment to an institution in which the juvenile's freedom is curtailed.” Id. at 41.  Additionally, the Gault Court rejected the argument that changing the custody of a child from a parent to the state as parens patriae is simply a matter of "custody" rather than a deprivation of the child's liberty. Id. at 17-18, 35-37.
 [Child] has interests in [his/her] physical liberty at stake in dependency [termination] proceeding.  The physical liberty of foster children is impacted from the moment the state removes them from their biological families and furthered when, as it often happens, they are forced to move from one home to another while in placement.  As the Kenny A. court noted, “foster children . . . are subject to placement in a wide array . . . of foster care placements, including institutional facilities where their physical liberty is greatly restricted.” 356 F.Supp. 2d at 1360-61.  A child’s liberty interest may be affected by the often arbitrary placement process resulting from the lack of suitable foster homes. Id.  The loss of liberty through an involuntary, arbitrary placement process is compounded given that “foster children are ‘involuntarily placed . . . in a custodial environment, and . . . unable to seek alternative living arrangements.’” Braam, 150 Wn.2d at 698 (quoting Taylor ex rel. Walker v. Ledbetter, 818 F.2d 791, 795 (11th Cir. 1987) (comparing foster children to individuals involuntarily committed to hospitals)).
2. Without Counsel for [Child] the Risk of Erroneous Decisions is Very High.
The potential risk of erroneous decisions is very high for [Child] in [his/her] [dependency/termination] proceedings because courts are granted broad discretion in making determinations in dependency proceedings. In re J.S., 111 Wn. App. 796, 804, 46 P.3d 273 (2002) (“Courts have broad discretion and are allowed considerable flexibility to receive and evaluate all relevant evidence in order to reach a decision recognizing both the welfare of the child and the parental rights.”).  The fact that the standard for “best interests” is not specified exacerbates the risk of error. J.S., 111 Wn. App. at 804 (“The criteria for establishing the best interests of the child are not capable of exact specification because each case is largely dependent on its own facts and circumstances.”).  The “imprecise substantive standards that leave determinations unusually open to the subjective values of the judge serve to magnify the risk of erroneous factfinding.” Santosky v. Kramer, 455 U.S. 745, 762, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982). 
Without an attorney for [Child], the court will not fully understand the child’s stated and legal interests.  This can lead to a detrimental result in which the court renders uninformed decisions and causes unnecessary destruction of the child’s most important family relationships. Kenny A., 356 F. Supp.2d at 1360.  Moreover, the Child will have no chance to correct the harm because nobody will be capable of appealing on behalf of [him/her].  By denying an attorney for [Child], it will effectively deprive the child of the right to a fair and just hearing, as well as of the right to appeal.
  
An attorney would have a confidential and privileged relationship with the Child—which allows for unfettered disclosure of issues and privileged legal advice on issues directly relating to the dependency or on issues that overlap with it, such as criminal or contempt matters, education, or mental health.  This role is substantially different from that of a CASA/GAL, who is not bound by Rule of Professional Conduct.  CASAs/GALs cannot undertake the role because a CASA/GAL is obliged to advocate for what the CASA/GAL believes is in [Child]’s best interest, RCW 13.34.030(9), a position that may not align with [Child]’s expressed interest.
  Only children’s attorneys are required to advocate for the child’s expressed wishes, exhibit competence in the law, keep the child informed, consult with the child, or promptly comply with requests for information, among other unique duties. RPC 1.2; RPC 1.1; RPC 1.4; RPC 1.14.
   
3. There is no Countervailing Governmental Interest TO JUSTIFY DENIAL OF COUNSEL TO [Child].
There is no overriding countervailing interest here. The only possible countervailing governmental interest is financial.  Where fiscal constraints are the only countervailing interest, however, the court will not excuse a violation of due process. Mathews, 42 U.S. at 348; see also Braam, 150 Wn.2d at 710 (“Lack of funds does not excuse a violation of the constitution and this court can order expenditures, if necessary, to enforce constitutional mandates.”); E.S., 148 Wn. App. at 219 (“Financial cost alone is not a controlling weight in determining whether due process requires a particular procedural safeguard.”) (quoting Mathews, 424 U.S. at 348).  
In fact, most states have not found that a countervailing government interest exists that prevents them from implementing a statutory right to counsel for dependent children.  A majority of states appoint attorneys for all children in dependencies. First Star, A Child’s Right to Counsel: A National Report Card on legal Representation for Abused & Neglected Children 22-23 (2nd ed. 2009) (31 states and the District of Columbia mandate legal representation for children of all ages in their dependency proceedings and another three states mandate attorneys for children based on age ranges).
 E.g., N.Y. Fam. Ct. Act § 241 (“counsel is often indispensable to a practical realization of due process of law” and that minors, including those who are allegedly abused or neglected, “require the assistance of counsel to help protect their interests and to help them express their wishes to the court.”); La. Child. Code Ann. art. 551 (“Provision of independent counsel for abused and neglected children is an essential due process right provided by Louisiana law to ensure sound and fair decision-making concerning children's safety, permanency, and well-being.”).
  
Providing legal counsel to [Child] is, in fact, in line with the state’s parens patriae interest to protect a child’s safety and well-being. Kenny A., 356 F.Supp.2d at 1361 (finding that the state’s parens patriae function “can be adequately ensured only if the child is represented by legal counsel throughout the course of deprivation and TPR proceedings.  Therefore, it is in the state's interest, as well as the child's, to require the appointment of a child advocate attorney.”).  This is supported by at least one study which indicated that attorneys can expedite permanency for the child, thereby reducing the State’s cost as well as ensuring the child’s right to a speedy resolution.

Indeed, children in other similar civil proceedings possess a statutory right to counsel.  These proceedings have arguably fewer, less serious, and shorter lasting consequences than most dependency proceedings.  In At-Risk Youth (ARY) and Child In Need of Services (CHINS) proceedings, children are appointed counsel as soon as a petition has been filed. RCW 13.32A.192(1)(c) (ARY); RCW 13.34A.160(1)(c) (CHINS).  Children subject to involuntary commitment are also provided with attorneys from the outset. RCW 71.05.300(2).  In truancy proceedings, children now have the right to counsel as well. E.S., 48 Wn. App. at 220, petition for review granted
 (Supreme Court No. 83024-0, July 7, 2009).
The liberty interests at stake in ARY, CHINS, and truancy proceedings are fundamental—yet the interests implicated in dependency proceedings are undoubtedly greater and more numerous.  Thus, it is axiomatic that any argument that there exists a more weighty countervailing government interests in failing to provide counsel to children in dependency and termination proceedings lacks merit.
D. Courts in Other Jurisdictions confirm the Children’s Right to Counsel
Although Washington courts have not yet addressed the issue of a dependent child’s constitutional right to counsel, every state and federal court that has addressed the issue has ruled that dependent children have such a right.  The most recent case to directly address this issue, Kenny A., held, in 2005, that foster children in Georgia have a constitutional due process right to effective legal representation at every state of their dependency proceeding. 356 F.Supp. 2d at 1361.  The court found that: 
As parens patriae, the government’s overriding interest is to ensure that a child’s safety and well-being are protected . . . . [S]uch protection can be adequately ensured only if the child is represented by legal counsel throughout the course of deprivation and [termination of parental rights] proceedings. Therefore it is in the state’s interest, as well as the child’s, to require the appointment of a child advocacy attorney. 
Id. (internal citations omitted). 

Thirty years before Kenny A., a three-judge federal district court panel held, in Roe v. Conn, 417 F. Supp. 769, 780 (M.D. Ala. 1976), that Alabama’s challenged procedure violated due process “because that procedure does not provide for the appointment of independent counsel to represent a child in neglect proceeding . . . .”  More recently, an intermediate appellate court in New York held that a child “had a constitutional as well as a statutory right to legal representation of her interests in the proceedings on the abuse petition.” Jamie TT, 191 A.D.2d at 136.

 
IV. CONCLUSION

In this particular dependency action, which is established to determine the best interest of [Child], this Court’s intervention can only be effective and equitable if all parties are given an opportunity to be heard.  [Child/Parent/CASA/GAL] has requested and requires that an attorney be appointed at public expense to represent [Child’s] interest in this matter so that [he/she] can participate in this proceeding on the same footing as the Department and all other parties.  Without [Child]’s participation this court will not be able to fully understand the issues relevant to [Child]’s dependency and make fully informed decisions in [his/her] best interest.  [Child/Parent/CASA/GAL], therefore, requests that this Court grant [his/her] motion for a court appointed attorney.  

A proposed order is attached to this motion.
DATED this ______ day of ____________, ____.

Presented by:

___________________________

� General Rule (GR) 33(a)(1)(C) provides further legal authority to this court to provide counsel for [Child].  [Child] has been diagnosed as having [type of disability].  [Child] qualifies for special education services under the Individuals with Disabilities Education Act and state law, in addition to significant [mental/behavioral/physical] health services under federal and state law.  As such, [Child] is a person with a disability as defined under GR 33(a)(4) because [he/she] has a [physical/mental impairment] that interferes with one or more major life activities.  In [Child]’s case these include [education, activities of daily living, and access to the court system].  See also Americans with Disabilities Act (42 U.S.C. § 12101 et. seq.); RCW 49.60 et. seq. GR 33(a)(1)(C) specifically directs courts to appoint counsel for otherwise unrepresented parties who have a disability when such appointment is appropriate or necessary to make each court service, program, or activity, when viewed in its entirety, readily accessible to and usable by a qualified person with a disability.  


� The Kenny A., Jamie TT, and E.S. courts relied on the Mathews test and found that, when applied to children in dependency or truancy proceedings, the test indicates that the failure to provide any child with an attorney in their legal proceeding violates the constitutional guarantees of due process. See also Jacob Ethan Smiles, A Child's Due Process Right to Legal Counsel in Abuse and Neglect Dependency Proceedings, 37 Fam. L.Q. 485 (2003) (arguing that when applied to children in dependency proceedings, the Mathews test indicates that the failure to provide children with legal counsel violates the Due Process Clause of the Fourteenth Amendment).


� The United States Supreme Court stated:


. . .  the Court's precedents speak with one voice about what “fundamental fairness” has meant when the Court has considered the right to appointed counsel, and we thus draw from them the presumption that an indigent litigant has a right to appointed counsel only when, if he loses, he may be deprived of his physical liberty.  It is against this presumption that all the other elements in the due process decision must be measured. 


Lassiter, 452 U.S. at 26-27.  


� The parent’s presence in a dependency case does not mitigate the risk of erroneous decisions—the parent, or counsel for the parent, is not sufficient to protect the interests of the child.  While the interests of the parent and the child may converge, the viewpoints and the situations of each are unique.  [Explain conflict between parent-child interests, e.g. the parent and the child do not agree on reunification].  Ultimately, the court’s orders have wholly different effects on a parent than on a child.  [The parent faces the loss of [his/her] child, but the Child faces the possibility of being moved from placement to placement, being incarcerated or committed, and being separated from siblings, schools, and foster parents].  A parent’s presence cannot mitigate the risk of errors in dependency that will directly affect the child.


� Nancy Neraas, The Non-Lawyer Guardian Ad Litem in Child Abuse and Neglect Proceedings: The King County, Washington Experience, 58 Wash. L. Rev. 853, 854-855 (1983).


� Attorneys also have a duty to act in a professional manner towards their clients and maintain a traditional relationship with clients with diminished capacity, including children.  Despite legal presumptions of incapacity, minors often have the ability to comprehend, consider, and make decisions about the legal matters at issue. RPC 1.14, Comment [1].  Even “children as young as five or six years of age, and certainly those of ten or twelve, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody.” Id. (emphasis added).  It is precisely because children face difficulties in understanding complex legal proceedings that they should be provided counsel, and the RPC guide attorneys on how to address the needs of a child-client.  Parents are not denied counsel because of their capacity issues and, thus, the capacity of children should not be used as an excuse to deny them counsel.  


� Washington State is among the very few states that do not mandate appointment of counsel to any dependent child.  This report is available at http://firststar.org/documents/Final_RTC_2nd_Edition.pdf.


� In addition, at least two counties in Washington State routinely appoint counsel to children on a routine and non-discretionary basis (e.g., King County for children aged 12 and older, Benton-Franklin Counties for children aged eight and older).


� In a recent study conducted in Palm Beach County, Florida, children represented by attorneys experienced exits to permanent homes about 1.5 times more frequently than children who were not afforded counsel. Children with their own lawyers also moved from case plan approval to permanency at approximately twice the rate of those not represented by counsel. Zinn, A. E. & Slowriver, J. Expediting Permanency: Legal Representation for Foster Children in Palm Beach County. Chicago, IL: Chapin Hall Center for Children (2008), available at http://www.chapinhall.org/research/report/expediting-permanency.  


� The Jamie TT court went on to note that:


Her constitutional and statutory rights to be represented by counsel were not satisfied merely by the State’s supplying a lawyer’s physical presence in the courtroom; Jamie was entitled to “adequate” or “effective” legal assistance. No less than an accused in a criminal case, Jamie was entitled to meaningful representation. Effective representation for Jamie included assistance by an attorney who had taken the time to prepare presentation of the law and the facts, and employed basic advocacy skills in support of her interests in the case. 


191 A.D.2d at 136-37 (internal quotations, citations omitted).





�The information in this motion is updated as of October 31, 2009.  Please review latest case law updates before filing motion.





�Include citations that are relevant to arguments below.


�Provide court with list of legal issues and rights of child—give court strong overview how an attorney could make a difference regarding role as counselor and zealous advocate for child’s position. 


�If child does NOT have a CASA/GAL, include in the facts—no one appointed to represent child’s best interest or child’s position.





In Section III(B): argue for mandatory appointment of counsel under JuCR 9.2(c).


�As appropriate, discuss the relationship of the child with the CASA/GAL.  


How often does CASA/GAL communicate with child?  Private & individual visits?  Phone calls only?


Does the CASA/GAL’s best interest recommendation conflict with child’s position?


�Include GR 33 if child has certain disabilities, as outlined in FN 1.


�Reiterate relevant facts and how an attorney can advocate for child’s position & protect child’s legal rights based on unique role/skills of attorney.


�Reiterate relevant facts and how an attorney can advocate for child’s position & protect child’s legal rights based on unique role/skills of attorney.


�Use this Section only if the child was NOT appointed a GAL/CASA.


�Use this sentence only if motion for counsel made prior to termination—if post-termination, delete sentence.


�Check status of review in E.S. case prior to filing Motion.
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