

IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THE COUNTY OF XXXX
JUVENILE DIVISION





)

XXXXX SCHOOL DISTRICT,

)
NO.
XXXXXX

Petitioner,
)







)
v.



)
RESPONDENT’S MOTION TO






)
VACATE ORDER PURSUANT TO 
XXXXXXXX,



)
CR 60(b)




Respondent.
)





)


DOB:
XXXXXXX___


)


I.
MOTION
1.
Relief Requested.  RESPONDENT XXX, by and through attorney of record, XXXXXXX, seeks relief from the Order Directing Juvenile and Parent to Abate Juvenile’s Truancy (“Truancy Order”) entered on November 12, 2008.  Respondent requests that the truancy order issued in this case be vacated, that the contempt hearing be stricken, that the petition be dismissed, and that the court provide such further relief as it deems appropriate.
2.
Basis.  This motion is based on RCW 28A.225.030, RCW 28A.225.035, Bellevue School District v. E.S., COA Div 1 No. 60528-3-1 (2009), the following Memorandum of Law, Declaration of Counsel and the records and files herein.  
3.
Grounds.  This motion is made pursuant to JuCR 1.4(a)(incorporating Superior Court Civil Rules) and CR 60(b)(Relief from Judgment or Order).  The grounds for relief from judgment and the corresponding subsections of CR 60(b) authorizing such relief is that the judgment is void for lack of due process provided to Respondent.  
DATED this ____ day of _____________, 2009.
Respectfully submitted,

______________________________

XXXXX, WSBA # 

Counsel for Respondent

II.
MEMORANDUM IN SUPPORT
A.
STATEMENT OF FACTS


See attached Declaration of Counsel.
B.
ARGUMENT


A truancy proceeding is initiated by a school district to compel attendance at school of a student who has missed a certain number of school days without excuse.  This proceeding is described by RCW 28A.225.030 and 035 as a “civil action” in juvenile court.  Under JuCR 1.4(a), “[t]he Superior Court Civil Rules apply in proceedings other than those involving a juvenile offense unless inconsistent with these rules and applicable statutes.”

The Washington State Constitution and the United States Constitution require that a student summoned to answer a petition alleging truant behavior be represented by counsel in the initial truancy hearing to protect his/her due process rights to Liberty, Privacy and Education.  Bellevue School District v. E.S., COA Div 1 No. 60528-3-1, 17-18.

Mr. XXXX signed an Agreement on Truancy Petition on November XX, 2008 without benefit of counsel.  Present were the Respondent, Dr. XXXX, Assistant Principal, Mr. XXXX, School Counselor and Ms. XXXX, Mr. XXXX’s mother.   The Agreement was signed and entered by the court on November XX, 2008.  The Respondent did not have counsel prior signing the Agreement or the entry of the order finding him truant.
C.
CONCLUSION


The truancy order entered in this case on November XX, 2008 is void because counsel was not provided at the Fact-Finding Hearing.  Therefore, there is no basis to find the Respondent in contempt of an invalid order.  Respondent respectfully requests this Court to strike the contempt hearing, dismiss the petition and vacate the Truancy Order.

RESPECTFULLY SUBMITTED this ___ day of ___________, 2009.







______________________________







XXXX, WSBA #







Attorney for Respondent
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