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1STATEMENT OF THE CASE


1ARGUMENT


I. 1WASHINGTON LAW DOES NOT REQUIRE A DISTRICT COURT TO IMPOSE A 365 DAY SETNENCE FOR A GROSS MISDMEANOR; RATHER, THE JUDGE MAY IMPOSE ANY AMOUNT OF TIME UP TO A MAXIMUM PERIOD OF 365 DAYS


A. 1An Overview of Misdemeanor Sentencing Statutes Makes Clear That A District Court Is Not Required To Impose a 365 Day Sentence On A Gross Misdemeanant.


1. 1RCW 9.92.020 Prescribes The Punishment Of A Gross Misdemeanor When Not Fixed By Statute, And Does Not Require A 365 Day Sentence.


2. 3A District Court May Impose A Suspended Sentence Of Any Length Up to 365 Days.


a. 5In Exercising Its Discretion To Defer Imposition of Sentence, The District Court Defers The Sentencing Process And Refrains From Imposing Any Sentence On the Defendant, Including Time In Jail (Except As A Condition Of Probation).


b. 6The History Of Gross Misdemeanor Sentencing In Washington Explains The Origin of Routine Impositions of 365 Day Sentences And Makes Clear Such A Practice Is No Longer Necessary Or Justifiable


3. 10The Trial Court Must Consider All Relevant Factors, Including Immigration Consequences, When Exercising The Required Discretion And Fashion Individualized Sentences Accordingly


a. 10A Court Must Exercise Discretion in sentencing.


b. 13Discretion Entails Crafting Individualized Sentences After Reviewing Relevant Factors Specific to Each Defendant.


c. 15Immigration Consequences Are Both Relevant and Critical Factors A Court Must Consider When Exercising Discretion At Sentencing


i. 15Immigration Consequences Are A Critical Factor When Sentencing A Defendant Because A 365 Day Sentence Can Make A Defendant Deportable As An Aggravated Felon Under Immigration Law; A 364 Day Sentence Does Not.


ii. 18Given That Defendant’s Sentence Can Be The Deciding Factor In Triggering Extreme Immigration Consequences, It Is Critical And Appropriate For The Trial Court To Consider Immigration Consequences At Sentencing.


d. 22A Mistaken Belief That The Court May Not Impose A Sentence Under 365 Days Mandates Reversal.


e. 23A practice of “boilerplate” or routine imposition of 365 days in virtually every case is an abuse of discretion mandating reversal.


4. 25Consideration Of Immigration Consequences At Sentencing Does Not Violate Any Legal Doctrines Or Constitutional Provisions.


a. 25The Collateral Nature Of Immigration Consequences Does Not Preclude Consideration At Sentencing.


b. 26The Supremacy Clause Does Not Preclude Immigration Consequences From Consideration At Sentencing.


c. 27Equal Protection Does Not Preclude Immigration Consequences From Consideration At Sentencing


II. 29CONCLUSION
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ARGUMENT TC "ARGUMENT" \f C \l "1" 
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A. An Overview of Misdemeanor Sentencing Statutes Makes Clear That A District Court Is Not Required To Impose a 365 Day Sentence On A Gross Misdemeanant TC "An Overview of Misdemeanor Sentencing Statutes Makes Clear That A District Court Is Not Required To Impose a 365 Day Sentence On A Gross Misdemeanant" \f C \l "2" . TC "An Overview of Misdemeanor Sentencing Statutes Makes Clear That A District Court Is Not Required To Impose a 365 Day Sentence On A Gross Misdemeanant." \f C \l "3"  TC "An Overview of Misdemeanor Sentencing Statutes Makes Clear That A District Court Is Not Required To Impose a 365 Day Sentence On A Gross Misdemeanant." \f C \l "2"   

1. RCW 9.92.020 TA \l "RCW 9.92.020" \s "RCW 9.92.020" \c 2  Prescribes The Punishment Of A Gross Misdemeanor When Not Fixed By Statute, And Does Not Require A 365 Day Sentence TC "RCW 9.92.020 Prescribes The Punishment Of A Gross Misdemeanor When Not Fixed By Statute, And Does Not Require A 365 Day Sentence" \f C \l "3" . TC "RCW 9.92.020 Prescribes The Punishment Of A Gross Misdemeanor When Not Fixed By Statute, And Does Not Require A 365 Day Sentence." \f C \l "4" 
Third degree theft is a gross misdemeanor, and its penalty is not set forth in the statute defining that crime.  RCW 9A.56.050 TA \l "RCW 9A.56.050" \s "RCW 9A.56.050" \c 2 .
  RCW 9.92.020 TA \s "RCW 9.92.020"  sets forth the penalty for gross misdemeanors when no other statute specifically defines the penalty.
    It reads: 

Every person convicted of a gross misdemeanor for which no punishment is prescribed in any statute in force at the time of conviction and sentence, shall be punished by imprisonment in the county jail for a maximum term fixed by the court of not more than one year, or by a fine in an amount fixed by the court of not more than five thousand dollars, or by both such imprisonment and fine. 

RCW 9.92.020 TA \s "RCW 9.92.020"  (emphasis added).

Where a statute is unambiguous, the court will give words their unambiguous meaning.  State v. Bolar, 129 Wn.2d 361, 366, 917 P.2d 125 (1991) TA \l "State v. Bolar, 129 Wn.2d 361, 366, 917 P.2d 125 (1991)" \s "Bolar, 129 Wn.2d" \c 1 .  RCW 9.92.020 TA \s "RCW 9.92.020"  is unambiguous in that the phrase “a maximum term fixed by the court of not more than one year” makes clear that a court sentencing a defendant for a gross misdemeanor may impose a sentence of any length up to one year.  In other words, a court may impose a sentence of anywhere between 0 days in jail and 365 days in jail.  Nowhere does the statute mandate imposition of 365 days or any other specific amount of time.  In short, there is no support in statute or case law for the proposition that a court is required to impose a 365 day sentence (or prohibited from imposing any amount of time less than 365 days).

RCW 9.92.020 TA \s "RCW 9.92.020"  governs any court sentencing a defendant for a gross misdemeanor, including superior and district courts.  See In re Van Delft, 158 Wn.2d 731, 739, 147 P.3d 573 (2006) TA \l "In re Van Delft, 158 Wn.2d 731, 739, 147 P.3d 573 (2006)" \s "Van Delft, 158 Wn.2d" \c 1  (citing RCW 9.92.020 as applicable to superior court sentencing defendant for gross misdemeanors); State v. Gailus, 136 Wn.App. 191, 201, 147 P.3d 1300 (2006) TA \l "State v. Gailus, 136 Wn.App. 191, 201, 147 P.3d 1300 (2006)" \s "Gailus, 136 Wn.App." \c 1  (same); State v. Quintero-Morelos TA \l "Quintero-Morelos" \s "Quintero-Morelos" \c 1 , 133 Wn.App. 591, 595, 137 P.3d 114 (2006) TA \l "State v. Quintero-Morelos, 133 Wn.App. 591, 137 P.3d 114 (2006)" \s "State v. Quintero-Morelos, 133 Wn.App." \c 1  (same); State v. Young, 83 Wn.2d 937, 939, 523 P.2d 934 (1974) TA \l "State v. Young, 83 Wn.2d 937, 523 P.2d 934 (1974)" \s "State v. Young, 83 Wn.2d" \c 1  (RCW 9.92.020 applies to superior court sentencing defendant for a gross misdemeanor); Wahleithner v. Thompson, 134 Wn.App. 931, 939, 143 P.3d 321 (2006) TA \l "Wahleithner v. Thompson, 134 Wn.App. 931,  143 P.3d 321 (2006)" \s "Wahleithner, 134 Wn.App." \c 1  (citing RCW 9.92.020 as applicable to district court sentencing defendant for several gross misdemeanors); Mortell v. State, 118 WN.App. 846, 852, 78 P.3d 197 (2003) TA \l "Mortell v. State, 118 WN.App. 846, 78 P.3d 197 (2003)" \s "Mortell, 118" \c 1  (same).   

2. A District Court May Impose A Suspended Sentence Of Any Length Up to 365 Days TC "A District Court May Impose A Suspended Sentence Of Any Length Up to 365 Days" \f C \l "3"  TC "A District Court May Impose A Suspended Sentence Of Any Length Up to 365 Days" \f C \l "3" . TC "A District Court May Impose A Suspended Sentence Of Any Length Up to 365 Days." \f C \l "4"  

After a conviction, a court may suspend all or part of any misdemeanor sentence it imposes.  RCW 3.66.067 TA \l "RCW 3.66.067" \s "RCW 3.66.067" \c 2 .  A court suspends a sentence when it decides on the length of a sentence and imposes it but does not require the defendant to serve the sentence.  The court instead requires the defendant comply with specified conditions, leaving the imposed time hanging over the defendant:       

When a sentence has been “suspended,” the court has adjudged the accused guilty of the crime and has passed sentence upon him but has arrested execution or operation of the sentence upon specified conditions. 
Bellevue v. Hard, 84 Wn.App. 453, 457, 928 P.2d 452 (1996) TA \l "Bellevue v. Hard, 84 Wn.App. 453, 928 P.2d 452 (1996)" \s "Hard, 84 Wn.App." \c 2  (quoting State v. Carlyle, 19 Wn.App. 450, 454, 576 P.2d 408 (1978)). TA \l "State v. Carlyle, 19 Wn.App. 450, 576 P.2d 408 (1978))" \s "Carlyle, 19 Wn.App." \c 1 
No statute or case law governing suspended sentences requires a district court to impose the maximum sentence allowed in order to suspend any portion of a defendant’s sentence.  It is permissible for a court to impose a sentence less than the maximum and then suspend all or part of that sentence.  See, e.g., State v. Donaldson, 76 Wn.2d 513, 514, 458 P.2d 21 (1969) TA \l "State v. Donaldson, 76 Wn.2d 513, 458 P.2d 21 (1969)" \s "Donaldson, 76 Wn.2d" \c 1  (Washington Supreme Court noted without comment that sentencing court imposed 90 days and suspended 45 for the offense of  indecent liberties, which was, at the time, a gross misdemeanor). For example, a district court sentencing a defendant for the misdemeanor of third degree theft, which carries a maximum sentence of 365 days, could impose a total sentence of 45 days.  The court could then suspend 43 days, leaving the defendant 2 days to serve immediately.  The remaining 43 days would be suspended for the length of probation.        

A district court judge has a great deal of leeway in deciding how much jail time to impose and to suspend when sentencing a misdemeanant.  However, if a defendant with a suspended sentence violates the conditions of probation and the judge revokes the suspension, the judge may not require the defendant to serve more than a total of the amount of time it originally imposed.   

Upon the revocation of the deferral or suspension, the court may impose the sentence previously suspended or any unexecuted portion thereof. In no case shall the court impose a sentence greater than the original sentence, with credit given for time served and money paid on fine and costs.


RCW 3.66.069 TA \l "RCW 3.66.069" \s "RCW 3.66.069" \c 2 .  See also Wahleithner v. Thompson, 134 Wn. App. 931, 939, 143 P.3d 321 (2006) TA \l "Wahleithner v. Thompson, 134 Wn. App. 931, 143 P.3d 321 (2006)" \s "Wahleithner, 134 Wn. App." \c 2  (“The statutes give judges broad authority to . . . revoke the suspension in whole or in part upon violation of a condition of probation”).  So, for example, if a judge imposes 45 days and suspends 43, she may require a defendant who violates the conditions of the suspended sentence to serve no more than the remaining 43 days in jail.  

a. In Exercising Its Discretion To Defer Imposition of Sentence, The District Court Defers The Sentencing Process And Refrains From Imposing Any Sentence On the Defendant, Including Time In Jail (Except As A Condition Of Probation). TC "In Exercising Its Discretion To Defer Imposition of Sentence, The District Court Defers The Sentencing Process And Refrains From Imposing Any Sentence On the Defendant, Including Time In Jail (Except As A Condition Of Probation)." \f C \l "4"  TC "In Exercising Its Discretion To Defer Imposition of Sentence, The District Court Defers The Sentencing Process And Refrains From Imposing Any Sentence On the Defendant, Including Time In Jail (Except As A Condition Of Probation)." \f C \l "4"  TC "In Exercising Its Discretion To Defer Imposition of Sentence, The District Court Defers The Sentencing Process And Refrains From Imposing Any Sentence On the Defendant, Including Time In Jail (Except As A Condition Of Probation)." \f C \l "4"         
A district court may defer any misdemeanor sentence and may place a defendant with a deferred sentence on probation for up to two years.  RCW 3.66.067 TA \s "RCW 3.66.067" .  A court defers a sentence when it finds the defendant guilty of the charged offense but does not impose any sentence; rather the court defers the whole sentencing process for a specified period of up to two years, during which the defendant must abide by court-imposed conditions, which include, inter alia, probation.  No case law or statute mandates a minimum length of time for a deferred sentence.  

“’A sentence is ‘deferred’ when the court adjudges the defendant guilty but stays or defers imposition of the sentence and places the person on probation.’”   Hard, 84 Wn.App. TA \s "Hard, 84 Wn.App."  at 457 (quoting State v. Carlyle, 19 Wn.App. TA \s "Carlyle, 19 Wn.App."  450, 454, 576 P.2d 408 (1978)).  In other words, a deferred sentence means “’suspension of the imposition of a sentence.’”  Hard, 84 Wn.App. at 457-58 (quoting State v. Parsley, 73 Wn.App. 666, 668, n.1, 870 P.2d 1030 (1994) TA \l "State v. Parsley, 73 Wn.App. 666, 870 P.2d 1030 (1994)" \s "Parsley, 73 Wn.App." \c 1 ).  
In the process of deferring a defendant’s sentence a court may order the defendant to immediately serve jail time as a condition of probation.  Hard, 84 Wn.App. TA \s "Hard, 84 Wn.App."  at 459.  As such, imposition of jail time in the context of a deferral under RCW 3.66.07 TA \l "RCW 3.66.07" \s "RCW 3.66.07" \c 2  is not a sentence.    

A court that imposes a deferred sentence may later allow the defendant to withdraw her guilty plea and may then dismiss the charge:  

During the time of the deferral, the court may, for good cause shown, permit a defendant to withdraw the plea of guilty and to enter a plea of not guilty, and the court may dismiss the charges. 

RCW 3.66.67 TA \l "RCW 3.66.67" \s "RCW 3.66.67" \c 2 .  See also 1997 Op. Atty Gen. Wash. No. 1 TA \l "Op. Atty Gen. Wash. No. 1" \s "Op. Atty Gen. Wash. No. 1" \c 3  (court may allow defendant to withdraw his or her plea of guilty “before an actual sentence is imposed” and may dismiss the charges).   


B. The History Of Gross Misdemeanor Sentencing In Washington Explains The Origin of Routine Impositions of 365 Day Sentences And Makes Clear Such A Practice Is No Longer Necessary Or Justifiable TC "The History Of Gross Misdemeanor Sentencing In Washington Explains The Origin of Routine Impositions of 365 Day Sentences And Makes Clear Such A Practice Is No Longer Necessary Or Justifiable" \f C \l "3"  TC "The History Of Gross Misdemeanor Sentencing In Washington Explains The Origin of Routine Impositions of 365 Day Sentences And Makes Clear Such A Practice Is No Longer Necessary Or Justifiable" \f C \l "3" . TC "The History Of Gross Misdemeanor Sentencing In Washington Explains The Origin of Routine Impositions of 365 Day Sentences And Makes Clear Such A Practice Is No Longer Necessary Or Justifiable." \f C \l "3"   


The recent history of misdemeanor sentencing in Washington provides some explanation as to how the practice of imposing 365 day sentences (and suspending time to reach the desired sentence) became entrenched.   As this review of the recent history of Washington gross misdemeanor sentencing makes clear, a district court has authority to impose any sentence up to 365 days and is not required to impose 365 days or any other specified amount of time in order to retain jurisdiction over the defendant for up to two years.  The history also makes clear routine imposition of 365 day sentences is no longer necessary, or even permissible, under current law.     


Prior to the Washington legislature’s passage of the Sentencing Reform Act (SRA) in 1981, the then-current version of RCW 9.95.010 TA \l "RCW 9.95.010" \s "RCW 9.95.010" \c 2  required courts sentencing defendants for felonies to impose the maximum sentence allowed.  Such a sentencing practice gave the Board of Prison Terms and Parole broad discretion in deciding how long a prison sentence a defendant would actually serve.  While former RCW 9.95.010 may have contributed to a culture in which courts became accustomed to imposing the maximum sentence allowable for felony offenses, no statute ever imposed such a requirement for misdemeanor sentences.  Moreover, as a 1971 attorney general opinion made clear, these felony practices did not apply to misdemeanor offenses.  Judges have always had discretion to impose a sentence less than the maximum on a misdemeanant.

[I]n the case of any suspended sentence, there will actually have been a specific sentence imposed upon the convicted person. This sentence will be coextensive with the maximum sentence allowed by law for the particular crime in the case of most felonies (see, RCW 9.95.010 TA \s "RCW 9.95.010" ) but it may be less than this maximum in the case of misdemeanors. . . .

1971 Op. Atty. Gen. Wash. No. 39. TA \l "1971 Op. Atty. Gen. Wash. No. 39." \s "1971 Op. Atty. Gen. Wash. No. 39." \c 3   


In 1982, the Washington Supreme Court held that a trial court’s jurisdiction over a defendant, which included its authority to impose conditions such as probation, could not exceed the length of the total sentence a district court imposed, including suspended and served time. State v. Alvonitis, 97 Wn.2d 131, 134-35, 641 P.2d 169 (1982) TA \l "State v. Alvonitis, 97 Wn.2d 131, 641 P.2d 169 (1982)" \s "Alvonitis, 97 Wn.2d" \c 1 .  For example, the sentencing court in Alvonitis imposed a suspended sentence of 30 days.  As a result, the Washington Supreme Court held that the sentencing court retained jurisdiction over the case for only 30 days after sentencing, limiting the length of probation to 30 days.
  Id. at 134-35.  

In response to Alvonitis, sentencing courts began imposing the maximum possible sentence of one year for a gross misdemeanor and suspending a portion of that sentence.  This allowed them to impose conditions of probation for the maximum time Alvonitis allowed.  In 1983, the legislature addressed the problem by amending RCW 9.95.210 TA \l "RCW 9.95.210" \s "RCW 9.95.210" \c 2 .  Effective April 23, 1983, district courts could suspend a sentence for up to two years, regardless of the total amount of time imposed.  The version of RCW 9.95.210 that went into effect in 1983 explained, in part, that a court of limited jurisdiction could suspend a sentence 

for a period of time as it shall designate, not to exceed . . . a period of two years in the case of a court of limited jurisdiction.  

RCW 9.95.210 TA \s "RCW 9.95.210"  (1983).  The legislature’s express intent was to allow courts of limited jurisdiction to retain jurisdiction over a defendant for a period of up to two years, regardless of the sentence imposed. 
  Also in 1983 the legislature amended RCW 3.66.067 TA \s "RCW 3.66.067"  and RCW 3.66.068 TA \l "RCW 3.66.068" \s "RCW 3.66.068" \c 2 , the statutes that govern suspended and deferred sentences in district courts, extending the allowable length of probation from one to two years.  Laws of Washington, 1983, Chapter 156 TA \l "Laws of Washington, 1983, Chapter 156" \s "Laws of Washington, 1983, Chapter 156" \c 3 , p. 671.  The legislature’s intent was to allow judges to “be better able to enforce the terms of probation.”  Final Legislative Report, 1983 TA \l "Final Legislative Report, 1983" \s "Final Legislative Report, 1983" \c 3 , p. 231.         


In 1996 the legislature changed the language of the RCW 9.92.210 so that it now applies only to superior courts sentencing defendants for misdemeanors and gross misdemeanors.  1996 Wa. Advance Leg. Serv. 298 TA \l "1996 Wa. Advance Leg. Serv. 298" \s "1996 Wa. Advance Leg. Serv. 298" \c 2 .  However, RCW 3.66.067 TA \s "RCW 3.66.067"  and RCW 3.66.068 TA \s "RCW 3.66.068"  still allow district courts to place a defendant on probation for up to two years, regardless of the length of her gross misdemeanor sentence.  RCW 3.66.067 allows a district court to “place the defendant on probation for a period of no longer than two years and prescribe the conditions thereof” regardless of whether the court suspends or defers the defendant’s sentence.   RCW 3.66.068 states a district court has authority over a defendant for two years beyond sentencing for all gross misdemeanors other than DUI.
 

II. The Trial Court Must Consider All Relevant Factors, Including Immigration Consequences, When Exercising The Required Discretion And Fashion Individualized Sentences Accordingly TC "The Trial Court Must Consider All Relevant Factors, Including Immigration Consequences, When Exercising The Required Discretion And Fashion Individualized Sentences Accordingly" \f C \l "1"  TC "The Trial Court Must Consider All Relevant Factors, Including Immigration Consequences, When Exercising The Required Discretion And Fashion Individualized Sentences Accordingly" \f C \l "2" .  

A. A Court Must Exercise Discretion in sentencing TC "A Court Must Exercise Discretion in sentencing" \f C \l "2" . TC "A Court Must Exercise Discretion in sentencing." \f C \l "3"   

It is axiomatic that Washington judges must exercise discretion in sentencing and may not do so in “an arbitrary or unreasonable matter.”  State v. Cunningham, 96 Wn. 2d 31, 34-35, 633 P.2d 886 (1981) TA \l "State v. Cunningham, 96 Wn. 2d 31, 633 P.2d 886 (1981)" \s "SCunningham, 96 Wn. 2d" \c 1 .  A sentencing judge has an “obligation to make the punishment fit the man rather than the crime.”  State v. Harris, 10 Wn. App. 509, 513, 518 P.2d 237 (1974). TA \l "State v. Harris, 10 Wn. App. 509, 518 P.2d 237 (1974)." \s "Harris, 10 Wn. App." \c 1   Washington cases routinely refer to a judge’s duty to exercise discretion at sentencing.  See, e.g., Harris, 10 Wn.App. at 513 (“[w]hen criminal penalties are not fixed by statute other than by establishing maximum and minimum terms of servitude…a trial judge must necessarily exercise judicial discretion when imposing sentence”); State v. Russell, 31 Wn.App. 646, 648, 644 P.2d 704 (1982) TA \l "State v. Russell, 31 Wn.App. 646, 644 P.2d 704 (1982)" \s "Russell, 31" \c 1  (“[i]n determining the proper sentence, a trial court is vested with broad discretion. . . .”); State v. Hixon, 94 Wn.App. 862, 869, 973 P.2d 496 (1999) TA \l "State v. Hixon, 94 Wn.App. 862, 973 P.2d 496 (1999)" \s "Hixon, 94" \c 1  (“[i]mposition of sentence is a matter left to the discretion of the trial courts”); State v. Blight, 89 Wn.2d 38, 589 P.2d 1129 (1977) TA \l "State v. Blight, 89 Wn.2d 38, 589 P.2d 1129 (1977)" \s "Blight, 89 Wn.2d" \c 1 .          


The United States Supreme Court has long-recognized the broad range of considerations relevant at sentencing.  See Pennsylvania Ex Rel. Sullivan v. Ashe, 302 U.S. 51, 55, 58 S.Ct. 59, 82 L.Ed. 43 (1937) TA \l "Pennsylvania Ex Rel. Sullivan v. Ashe, 302 U.S. 51, 58 S.Ct. 59, 82 L.Ed. 43 (1937)" \s "Ashe, 302" \c 1  (“For the determination of sentences, justice generally requires consideration of more than the particular acts by which the crime was committed and that there be taken into account the circumstances of the offense together with the character and propensities of the offender”); Williams v. New York, 337 U.S. 241, 247, 69 S.Ct. 1079, 93 L.Ed. 1337 (1949) TA \l "Williams v. New York, 337 U.S. 241, 69 S.Ct. 1079, 93 L.Ed. 1337 (1949)" \s "Williams, 337 U.S." \c 1  (superseded by statute on other grounds as noted in United States v. Astrnomo, 183 F.Supp.2d 158, 163 (D.Mass. 2001) TA \l "United States v. Astrnomo, 183 F.Supp.2d 158, 163 (D.Mass. 2001)" \s "United States v. Astrnomo, 183 F.Supp.2d 158, 163 (D.Mass. 2001)" \c 1  (sentencing judge is not to be narrowly confined in his attempt to learn as much as is available about the circumstances of the crime, the defendant's past life, and his personal characteristics); Wasman v. United States, 468 U.S. 559, 563, 104 S. Ct. 3217, 82 L. Ed. 2d 424 (1984) TA \l "Wasman v. United States, 468 U.S. 559, 104 S. Ct. 3217, 82 L. Ed. 2d 424 (1984)" \s "Wasman" \c 1  (use of discretion at sentencing is “now well established”); Wisconsin v. Mitchell, 508 U.S. 476, 485, 113 S.Ct. 2194, 124 L.Ed. 2d 436 (1993) TA \l "Wisconsin v. Mitchell, 508 U.S. 476, 113 S.Ct. 2194, 124 L.Ed. 2d 436 (1993)" \s "Mitchell, 508 U.S." \c 1  (“[t]raditionally, sentencing judges have considered a wide variety of factors in addition to evidence bearing on guilt in determining what sentence to impose on a convicted defendant”). 

While more recent United States Supreme Court cases note that determinate sentencing schemes have imposed limits on judicial discretion at sentencing, See, e.g., , United States v. Harris TA \s "Harris" , 536 U.S. 545, 558, 122 S. Ct. 2406, 153 L.Ed.2d 524 (2002), Washington’s determinate sentencing scheme, the Sentencing Reform Act, does not apply to misdemeanors.  Chapter 9.94A RCW TA \l "Chapter 9.94A RCW" \s "Chapter 9.94A RCW" \c 2 .  Moreover, as recently as recently as 2000, the United Supreme Court reaffirmed the principle of the exercise of discretion at sentencing when it held that such judges may exercise such discretion by “taking into consideration various factors relating both to offense and offender” as long as they impose a sentence “within the range prescribed by statute.”  Apprendi v. New Jersey, 530 U.S. 466, 481, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000) TA \l "Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000)" \s "Apprendi" \c 1 .    

The Ninth Circuit Court of Appeals has also recently reaffirmed that discretion is a necessary element at sentencing.  U.S. v. Kwan, 407 F.3d 1005 (9th Cir. 2005) TA \l "U.S. v. Kwan, 407 F.3d 1005 (9th Cir. 2005)" \s "Kwan" \c 1  (defense counsel was ineffective for failing to inform trial court of correct immigration consequences of sentence because he deprived the court of information necessary to the exercise of discretion).  See also, U.S. v. Lopez-Gonzalez, 688 F.2d 1275, 1277 (9th Cir. 1982) TA \l "U.S. v. Lopez-Gonzalez, 688 F.2d 1275 (9th Cir. 1982)" \s "Lopez-Gonzalez" \c 4  (sentencing judge must exercise discretion and consider factors specific to defendant before sentencing her).  


Thus, both Washington and federal case law make clear that judges must exercise discretion at sentencing.  

B. Discretion Entails Crafting Individualized Sentences After Reviewing Relevant Factors Specific to Each Defendant. TC "Discretion Entails Crafting Individualized Sentences After Reviewing Relevant Factors Specific to Each Defendant." \f C \l "2"  TC "Discretion Entails Crafting Individualized Sentences After Reviewing Relevant Factors Specific to Each Defendant." \f C \l "3"      

The duty to exercise discretion during sentencing means that a trial judge must examine factors specific to each individual and his/her case before imposing a sentence.  The Court of Appeals has emphasized that a sentencing court should possess and consider as much information specific to the defendant as possible:

The availability of any and all relevant information is obviously an essential requirement if a trial judge is to responsibly discharge his obligation to make the punishment fit the man rather than the crime.

Harris, 10 Wn.App. at 512.

The Harris court went on to explain that a judge must have as much information as possible about a defendant in order to determine an appropriate sentence:  

A sentencing judge, however, is not confined to the narrow issue of guilt. His task within fixed statutory or constitutional limits is to determine the type and extent of punishment after the issue of guilt has been determined. Highly relevant -- if not essential -- to his selection of an appropriate sentence is the possession of the fullest information possible concerning the defendant's life and characteristics

Harris, 10 Wn.App. at 513 (quoting Williams v. New York, 337 U.S. 241, 247, 93 L. Ed. 1337, 69 S. Ct. 1079 (1949)" \s "Williams v. New York, 337 U.S. 241, 247, 93 L. Ed. 1337, 69 S. Ct. 1079 (1949)" \c 1 Williams v. New York, 337 U.S. 241, 247, 93 L. Ed. 1337, 69 S. Ct. 1079 (1949)
).  See also State v. Russell, 31 TA \s "Russell, 31"  Wn. App. 646, 648, 644 P.2d 704 (1982) (sentencing judge must possess the fullest information possible concerning the defendant’s past life and personal characteristics.); State v. Balkin, 48 Wn.App. 1, 4, 737 P.2d 1035 (1987). TA \l "State v. Balkin, 48 Wn.App. 1, 737 P.2d 1035 (1987)." \s "Balkin" \c 1  (in determining the proper sentence, a trial court is vested with broad discretion and "'can make whatever investigation [it] deems necessary or desirable).    

Several more recent Washington cases have reaffirmed the wide range of information relevant to sentencing.  State v. McGill, 112 Wn. App. 95, 47 P.3d 173 (2002) TA \l "State v. McGill, 112 Wn. App. 95, 47 P.3d 173 (2002)" \s "McGill," \c 1  (judge who expressed dismay because he believed he could not impose exceptional felony sentence below standard range based on disproportional nature of standard range for drug related felonies failed to exercise discretion); Quintero-Morelos TA \s "Quintero-Morelos" , 133 Wn.App. at 600 (taking interaction between state court sentence and federal law into account is part of “traditional sentencing discretionary authority”).   


The Ninth Circuit Court of Appeals has also held a sentencing court’s exercise of discretion entails consideration of all factors relevant to the defendant:

The exercise of sound discretion requires consideration of all the circumstances of the crime…The sentencing judge is required to consider all mitigating and aggravating circumstances involved. There is a strong public interest in the imposition of a sentence based upon an accurate evaluation of the particular offender and designed to aid in his personal rehabilitation. 

U.S. v. Lopez-Gonzalez, 688 F.2d 1275, 1277 (9th Cir. 1982) TA \l "U.S. v. Lopez-Gonzalez, 688 F.2d 1275 (9th Cir. 1982)" \s "Lopez-Gonzalez" \c 4 .  


Courts must exercise discretion at sentencing, and that entails looking at factors specific to each defendant’s circumstances and crafting a sentence that takes those circumstances into account.  A court must have access to a wide range of information about the defendant and must consider that information during sentencing.           

C. Immigration Consequences Are Both Relevant and Critical Factors A Court Must Consider When Exercising Discretion At Sentencing TC "Immigration Consequences Are Both Relevant and Critical Factors A Court Must Consider When Exercising Discretion At Sentencing" \f C \l "2"  TC "Immigration Consequences Are Both Relevant and Critical Factors A Court Must Consider When Exercising Discretion At Sentencing" \f C \l "3" .     
1. Immigration Consequences Are A Critical Factor When Sentencing A Defendant Because A 365 Day Sentence Can Make A Defendant Deportable As An Aggravated Felon Under Immigration Law; A 364 Day Sentence Does Not. TC "Immigration Consequences Are A Critical Factor When Sentencing A Defendant Because A 365 Day Sentence Can Make A Defendant Deportable As An Aggravated Felon Under Immigration Law; A 364 Day Sentence Does Not." \f C \l "3"  TC "Immigration Consequences Are A Critical Factor When Sentencing A Defendant Because A 365 Day Sentence Can Make A Defendant Deportable As An Aggravated Felon Under Immigration Law; A 364 Day Sentence Does Not." \f C \l "4"   
As discussed in section II.B., supra, sentencing discretion involves considering factors specific to each defendant and her circumstances.  No factor is more relevant to a non-citizen’s circumstances than her immigration status since the sentence imposed, regardless of time suspended, is often the deciding factor in making a conviction a basis for deportation.  As the U.S. Supreme Court has long-recognized, "[t]o banish [a noncitizen] from home, family, and adopted country is punishment of the most drastic kind whether done at the time when they were convicted or later."  Lehmann v. Carson, 353 U.S. 685, 691, 77 S.Ct. 1022, 1 L.Ed. 1122 (1957) TA \l "Lehmann v. Carson, 353 U.S. 685, 77 S.Ct. 1022, 1 L.Ed. 1122 (1957)" \s "Lehmann" \c 1  (J. Black concurring.)  

Noncitizens are always subject to the possibility of deportation if they violate immigration laws, regardless of whether they have lawful status or are undocumented, and regardless of how long they have resided in the U.S. or other have other equities such as family and employment.    Criminal convictions are one of the clearest ways to ensure violations of  immigration law that will result in a noncitizen’s deportation.
  

The numerous crime-related provisions of immigration law are convoluted, complex and the subject of much current federal litigation.   The provision most relevant to the instant case is the aggravated felony definition at 8 U.S.C. 1101 TA \s "at 8 U.S.C. 1101" (a)(43).   Classifying a noncitizen’s conviction as an “aggravated felony” is one of the most powerful legal tools that the government can use against a noncitizen because it triggers the harshest immigration penalties, including:    
· Certain deportation, regardless of individual circumstances – 8 U.S.C. 1227 TA \l "8 U.S.C. 1227" \s "8 U.S.C. 1227" \c 2 (a)(2)(A)(iii), 1229b TA \l "8 U.S.C. 1229b" \s "1229b" \c 2 (a)(3), 1158 TA \l "8 U.S.C. 1158" \s "1158" \c 2 (b)(2)(B);

· A permanent bar to ever returning lawfully to the U.S. – 8 U.S.C. 1182 TA \l "8 U.S.C. 1182" \s "8 U.S.C. 1182" \c 2 (a)(9)(ii);  

· Triggering “expedited removal” procedures which permit administrative removal and deny most noncitizens access to a hearing before immigration and other federal judges – 8 U.S.C. 1228 TA \l "8 U.S.C. 1228" \s "1228" \c 2 ;

· Denial of judicial discretion to immigration judges to consider granting a pardon from removal to longtime lawful permanent residents (green card holders), regardless of how long the person has been in this country, how long ago or how minor her/his offense was, and the consequences of deportation to the person or her/his family – 8 U.S.C. 1229b TA \s "1229b" (a)(3);

· Mandatory detention without bond for the duration of any removal proceedings, including appeals – 8 U.S.C. 1226 TA \l "8 U.S.C. 1226" \s "1226" \c 2 (c).  
· Severely enhanced sentencing penalties for an illegal reentry conviction under 8 U.S.C. 1326 TA \l "8 U.S.C. 1326" \s "1326" \c 2  – USSG 2L.1.
 Numerous provisions of the aggravated felony definition require that a specific sentence be imposed in order for the offense to be classified as an aggravated felony.   Specifically, 8 U.S.C. 1101(a)(43)(G)  TA \s "8 U.S.C. 1101(a)" designates as an aggravated felony “a theft offense (including receipt of stolen property) or burglary offense for which the term of imprisonment [is] at least one year” and 8 U.S.C. 1101 TA \l "8 U.S.C. 1101" \s "1101" \c 2 (a)(43)(F) which designates as an aggravated felony, “a crime of violence…for which the term of imprisonment [is] at least one year.”  

Under immigration law, a sentence is deemed to include the amount of confinement imposed by the court, regardless of any time suspended.  See 8 U.S.C. 1101 TA \s "1101" (a) TA \s "8 U.S.C. 1101(a)" (48)(B).  Consequently, a noncitizen defendant convicted of a gross misdemeanor offense such as third degree theft under RCW 9A.56.050 TA \s "RCW 9A.56.050"  or a fourth degree assault under 9A.36.041 TA \l "RCW 9A.36.041" \s "9A.36.041" \c 2  will face deportation as aggravated felons where a sentence of 365 days has been imposed, regardless of how much of that time was suspended.  In other words a sentence of 365 days imposed with 364 days suspended equals a sentence of 365 days under immigration law.   Thus, one day of suspended jail time is often the determining factor in whether a noncitizen defendant will face deportation as an aggravated felon.   

2. Given That Defendant’s Sentence Can Be The Deciding Factor In Triggering Extreme Immigration Consequences, It Is Critical And Appropriate For The Trial Court To Consider Immigration Consequences At Sentencing. TC "Given That Defendant’s Sentence Can Be The Deciding Factor In Triggering Extreme Immigration Consequences, It Is Critical And Appropriate For The Trial Court To Consider Immigration Consequences At Sentencing." \f C \l "3"  TC "Given That Defendant’s Sentence Can Be The Deciding Factor In Triggering Extreme Immigration Consequences, It Is Critical And Appropriate For The Trial Court To Consider Immigration Consequences At Sentencing." \f C \l "4" 
Over fifteen years ago, the Washington Legislature recognized the importance of immigration consequences as a factor in a defendant’s criminal proceedings when it passed RCW 10.40.200 TA \l "RCW 10.40.200" \s "RCW 10.40.200" \c 2 , which requires a sentencing court to advise non-citizens of possible immigration consequences before accepting a guilty plea.
  A non-citizen’s guilty plea is invalid if a court accepts it without giving the mandatory advisal.  State v. Littlefair, 112 Wn.App. 749, 51 P.3d 116 (2002 TA \l "State v. Littlefair, 112 Wn.App. 749, 51 P.3d 116 (2002" \s "Littlefair," \c 1 ).       


Washington courts recognize that it is appropriate for judges to consider a defendant’s immigration status when imposing a sentence.  The Washington Supreme Court has held a defendant’s immigration status is a legitimate and relevant factor that can help a trial court determine an appropriate sentence .  State v. Osman, 157 Wn.2d 474, 139 P.3d 334 (2006) TA \l "State v. Osman, 157 Wn.2d 474, 139 P.3d 334 (2006)" \s "Osman," \c 1  (Likelihood of defendant’s deportation for incest convictions would render SSOSA treatment unworkable and consideration of immigration consequences did not violate equal protection).  
In Quintero-Morelos TA \s "Quintero-Morelos" , the defendant was convicted at trial of fourth degree assault and sentenced to 365 days with 330 days suspended.  133 Wn.App. at 600.  Immediately after sentencing, defense counsel moved to modify the sentence by one day (to 364 days imposed) when he learned that defendant was facing deportation as an “aggravated felon” because his misdemeanor assault conviction constituted “a crime of violence for which a sentence of one year or more was imposed”  under immigration law.
   The trial court subsequently granted a post conviction motion to modify defendant’s sentence to 364 days, explaining that had defense counsel provided the court with information regarding the immigration consequences of a 365 day sentence the court would have imposed a 364 day sentence at the original sentencing hearing.  

The Quintero-Morelos TA \s "Quintero-Morelos"  Appellate Court upheld the trial court’s one-day sentence modification on the grounds that “the amendment was necessary to correct defense counsel’s failure to provide information”  Id. At 598.   In so doing, the Court of Appeals noted:
[F]ederal law has the potential to influence the actual punishment visited upon a criminal defendant in state court.  State court judges often make decisions mindful of federal implications.

Quintero-Morelos TA \s "Quintero-Morelos" , 133 Wn. App. at 600. 
Federal Courts routinely, factor immigration consequences into the sentences they craft.   See, e.g., United States v. Kwan TA \s "Kwan" , 407 F.3d 1005, 1017 (9th Cir. 2005) (had sentencing court been aware it could mitigate immigration consequences by imposing a sentence of less than 365 days, “there is a reasonable probability that the court would have imposed a sentence of less than one year...”).  See also, United States v. Farouil, 124 F.3d 838 (7th Cir. 1997) TA \l "United States v. Farouil, 124 F.3d 838 (7th Cir. 1997)" \s "Farouil," \c 1 ; United States v. Mason, 966 F.2d 1488 (D.C. Cir. 1992) TA \l "United States v. Mason, 966 F.2d 1488 (D.C. Cir. 1992)" \s "Mason," \c 1 ; United States v. Bautista, 258 F.3d 602 (7th Cir. 2001) TA \l "United States v. Bautista, 258 F.3d 602 (7th Cir. 2001)" \s "Bautista," \c 1 ; United States v. Tejeda, 146 F.3d 84 (2d Cir. 1998) TA \l "United States v. Tejeda, 146 F.3d 84 (2d Cir. 1998)" \s "Tejeda," \c 1 
In the Ninth Circuit Court of Appeals recent decision in Kwan TA \s "Kwan" , the Court found defense counsel ineffective and permitted a defendant to withdraw his guilty plea where counsel failed to investigate and advise the court of the immigration consequences of the sentence imposed.  Kwan, 407 F.3d 1017.  The Kwan court noted that counsel’s failure to inform the sentencing court about the immigration consequences of various sentences was ineffective assistance of counsel because it denied Mr. Kwan the benefit of the court’s discretion:

A deprivation of an opportunity to have a sentencing court exercise its discretion in a defendant’s favor can constitute ineffective assistance of counsel.

Kwan TA \s "Kwan" , 497 F.3d at 1018 (quoting U.S. v. Castro, 26 F.3d 557, 560 (5th Cir. 1994)).  
It is well established that a defendant has a Sixth Amendment TA \s "Sixth Amendment"  right to effective assistance of counsel at sentencing.
  The Washington Supreme Court has expressly held that failure to provide effective assistance at sentencing constitutes a violation of that right.  In Re Brett, 142 Wn.2d 868, 876, 16 P.3d 601 (2001) TA \l "In Re Brett, 142 Wn.2d 868, P.3d 601 (2001)" \s "Brett" \c 1 .  
Just as the right to allocution means a court must consider a defendant’s remarks at sentencing, State v. Aguilar-Rivera, 83 Wn.App. 199 (1996), the right to counsel at sentencing includes the right to have the court consider counsel’s comments.  While no statute or caselaw requires, nor does the defendant advocate, that a court must impose a particular sentence in regard to immigration consequences in every case, or indeed in an given case, the court must, at a minimum, consider such consequences when provided with relevant information. 
a. A Mistaken Belief That The Court May Not Impose A Sentence Under 365 Days Mandates Reversal. TC "A Mistaken Belief That The Court May Not Impose A Sentence Under 365 Days Mandates Reversal." \f C \l "4"  TC "A Mistaken Belief That The Court May Not Impose A Sentence Under 365 Days Mandates Reversal." \f C \l "3" 
A court acting under a mistaken belief that it may not exercise discretion abuses its discretion.  State v. McGill, TA \s "McGill,"  112 Wn.App. 95, 100, 47 P.3d 173 (2002).  The McGill Court found that “the trial court refused to exercise its discretion because it erroneously believed it lacked authority to do so” and remanded for re-sentencing.  McGill, 112 Wn. App. at 100.  See also In re Mullholand, 161 Wn.2d 322, 333-34, 166 P.3d 677 (2007) (remand for re-sentencing appropriate if appellate court cannot say sentencing court would have imposed the sentence it did if it had properly understood sentencing law).  

b. A practice of “boilerplate” or routine imposition of 365 days in virtually every case is an abuse of discretion mandating reversal. TC "A practice of \“boilerplate\” or routine imposition of 365 days in virtually every case is an abuse of discretion mandating reversal." \f C \l "4"  TC "A practice of \“boilerplate\” or routine imposition of 365 days in virtually every case is an abuse of discretion mandating reversal." \f C \l "3"   


As articulated supra the practice of routine or “boilerplate” imposition of a 365 day sentence grew out of a brief period over 25 years ago when the Washington Supreme Court’s interpretation of sentencing statutes made it seem necessary.  See Section I.B.  Unfortunately, although long since rendered unnecessary, the practice remains in widespread use today.   However, Washington law makes clear that a policy of routine imposition of a fixed sentencing period of 365 days amounts to an abuse of discretion.  


In Cunningham the Washington Supreme Court made clear that use of a fixed sentencing policy was unjustifiable and would constitute an abuse of discretion.  Cunningham, 96 Wn.2d at 36.

In State v. Perdang TA \l "State v. Perdang, 38 Wn.App. 141, 684 P.2d 781 (1984)" \s "Perdang" \c 1 , the defendant asked the court to dismiss her case pursuant to a compromise of misdemeanor,
  but the trial judge refused, explaining that he had a policy of denying all such requests absent extraordinary circumstances.  The Court of Appeals held the trial court had abused its discretion:

Regardless of whether the court’s refusal to grant a compromise was ultimately justifiable, its stated policy of refusing to do so absent “terribly unique” and “terribly extraordinary” circumstances amounted to an abdication of the responsibility to exercise discretion.

State v. Perdang, 38 Wn.App. 141, 146, 684 P.2d 781 (1984). TA \s "Perdang" 

In State v. Garcia-Martinez TA \l "State v. Garcia-Martinez, 88 Wn.App. 322,  944 P.2d 1104 (1997)." \s "Garcia-Martinez" \c 1  the Court of Appeals held:   
 

A court refuses to exercise its discretion if it refuses categorically to impose an exceptional sentence below the standard range under any circumstances; i.e., it takes the position that it will never impose a sentence below the standard range. 

State v. Garcia-Martinez, 88 Wn.App. 322, 330, 944 P.2d 1104 (1997). TA \s "Garcia-Martinez" 
Moreover, the Washington Supreme Court has made clear that the exercise of discretion includes examining specific circumstances:  

Judicial discretion is a composite of many things, among which are conclusions drawn from objective criteria; it means a sound judgment exercised with regard to what is right under the circumstances and without doing so arbitrarily or capriciously.

 State ex rel. Carroll v. Junker, 79 Wn.2d 12, 482 P.2d 775 (1971)" \s "Junker," \c 1 State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971)
 (citing State ex rel. Clark v. Hogan, 49 Wn.2d 457, 303 P.2d 290 (1956) TA \l "State ex rel. Clark v. Hogan, 49 Wn.2d 457, 303 P.2d 290 (1956)" \s "Hogan" \c 1 ).  Routine imposition of 365 day sentences falls short of this standard in that it fails to consider the highly relevant circumstance of the impact of immigration consequences (e.g. deportation) on the defendant and her/his family and, thus, constitutes an arbitrary and capricious exercise of judicial power.     

3. CONSIDERATION OF IMMIGRATION CONSEQUENCES AT SENTENCING DOES NOT VIOLATE ANY LEGAL DOCTRINS OR CONSTITUTIONAL PROVISIONS. TC "CONSIDERATION OF IMMIGRATION CONSEQUENCES AT SENTENCING DOES NOT VIOLATE ANY LEGAL DOCTRINS OR CONSTITUTIONAL PROVISIONS." \f C \l "3"  TC "Consideration Of Immigration Consequences At Sentencing Does Not Violate Any Legal Doctrines Or Constitutional Provisions." \f C \l "2"   

a. The Collateral Nature Of Immigration Consequences Does Not Preclude Consideration At Sentencing. TC "The Collateral Nature Of Immigration Consequences Does Not Preclude Consideration At Sentencing." \f C \l "4"  TC "The Collateral Nature Of Immigration Consequences Does Not Preclude Consideration At Sentencing." \f C \l "3"   

The collateral consequences doctrine defines the constitutional minimum that due process requires when a trial court is exercising its duty in accepting a guilty plea.  This doctrine holds that due process requires the court to advise the defendant of the direct – as opposed to the collateral – consequences to ensure that the defendant’s plea is knowing, voluntary and intelligent. 
  State v. Barton, 93 Wn.2d 301, 305, 609 P.2d 1353 (1980) TA \l "State v. Barton, 93 Wn.2d 301, 609 P.2d 1353 (1980)" \s "Barton" \c 1 .    A collateral consequence is a penalty for committing a crime “in addition to the penalties included in the criminal sentence.”  Black’s Law Dictionary, Seventh ed TA \l "Black’s Law Dictionary, Seventh ed" \s "Black’s Law Dictionary, Seventh ed" \c 3 ., p. 255.  
The collateral consequences doctrine simply has no bearing on determining what factors are relevant to the trial court’s exercise of discretion at sentencing.  Judges frequently consider collateral consequences at sentencing.  See, e.g., State v. Nelson, 108 Wn.2d 491, 740 P.2d 835 (1987) TA \l "State v. Nelson, 108 Wn.2d 491, 740 P.2d 835 (1987)" \s "Nelson," \c 1  (court properly considered defendant’s loss of military career as one mitigating factor when imposing exceptional sentence below the standard range); Quintero-Morelos TA \s "Quintero-Morelos" , 133 Wn.App. at 600 (“State court judges often make decisions mindful of federal implications”).         

b. The Supremacy Clause Does Not Preclude Immigration Consequences From Consideration At Sentencing. TC "The Supremacy Clause Does Not Preclude Immigration Consequences From Consideration At Sentencing." \f C \l "4"  TC "The Supremacy Clause Does Not Preclude Immigration Consequences From Consideration At Sentencing." \f C \l "3"   

United States Constitution contains a Supremacy Clause that forbids a state from passing a law that conflicts with federal law.  US Const. Art. VI, Cl.2 TA \l "US Const. Art. VI, Cl.2" \s "USCS Const. Art. VI, Cl.2" \c 3 .   The U.S. Supreme Court has made clear that where state law does not actually conflict with federal immigration law and where it is an area of law not traditionally occupied by federal law, state law will be respected.   De Canas v. Bica, 424 U.S. 351, 96 S.Ct. 933, 47 L.Ed. 2d 43 (1976) TA \l "De Canas v. Bica, 424 U.S. 351 (1976)" \s "De Canas v. Bica, 424 U.S. 351 (1976)" \c 1 .   Sentencing a defendant for a violation of a state criminal statute is unquestionably within the prevue of state law.   

While Congress also unquestionably has the power to regulate immigration laws, including the designating of a period of incarceration as an element for a ground of deportation,   However, in regulating immigration law, Congress has never attempted to preempt the exercise of traditional state sentencing authority by mandating that any criminal court (state or federal) must affirmatively craft a defendant’s sentence to satisfy an element of a deportation ground, e.g. that a sentencing court is required to impose a particular sentence (e.g. 365 days) upon a defendant in order to ensure that the defendant will be subject to a particular ground of deportation.   

The Court of Appeals recently affirmed that a Washington court does not violate the Supremacy Clause of either constitution when it considers immigration consequences at sentencing:  

We simply are not prepared to hold that a state sentencing judge exercising traditional sentencing discretionary authority runs afoul of the Supremacy Clause by imposing a sentence of one day less than a year to avoid the defendant's deportation by federal authorities. The judge here is not circumventing federal law. He is simply acknowledging the obvious; federal law has the potential to influence the actual punishment visited upon a criminal defendant in state court.

Quintero-Morales, 133 Wn.App. at 600.  

c. Equal Protection Does Not Preclude Immigration Consequences From Consideration At Sentencing TC "Equal Protection Does Not Preclude Immigration Consequences From Consideration At Sentencing" \f C \l "4"  TC "Equal Protection Does Not Preclude Immigration Consequences From Consideration At Sentencing" \f C \l "3" .  

 
Both the Washington and United States constitutions mandate equal treatment of people who are similarly situated. US Const citation; Wa constitution Art. I, Section 12 TA \l "Wa constitution Art. I, Section 12" \s "Wa constitution Art. I, Section 12" \c 3 .   Under these constitutional provisions, people who are similarly situated “with respect to a legitimate purpose of the law” must receive like treatment.  State v. Harner, 153 Wn.2d 228, 235, 103 P.3d 738 (2004) TA \l "State v. Harner, 153 Wn.2d 228, 235, 103 P.3d 738 (2004)" \s "Harner," \c 1  (“The right to equal protection guarantees that persons similarly situated with respect to a legitimate purpose of the law receive like treatment”);  City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439, FULL CITE (1985)" \s "City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439, FULL CITE (1985)" \c 1 City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439, 105 S.Ct. 3249, 87 L.Ed.2d 313 (1985)
 (citing Plyler v. Doe, 457 U.S. 202, 216 (1982)) TA \l "Plyler v. Doe, 457 U.S. 202, 216,(1982)" \s "Plyler v. Doe, 457 U.S. 202, 216,(1982)" \c 1 ;State v. Harner, 153 Wn.2d 228, 235 103 P.3d 738 (2004).     

In its recent decision in State v. Osman, TA \s "Osman,"  157 Wn.2d 474, 139 P.3d 334 (2006), the Washington Supreme Court explicitly held that taking a non-citizen’s immigration status into account does not violate equal protection.  After pleading guilty to several felony sex offenses, the court denied defendant’s request for a SSOSA
 based on its understanding that the defendant would be deported before he could receive treatment.  The Washington Supreme Court held that considering the immigration consequences in crafting the defendant’s sentence did not violate equal protection because, the Court held, that there was “some basis in reality” for distinguishing between defendants who faced deportation and those who did not.   Id. At 486-87.    
Importantly, the Osman Court  held that “equal protection does not require that the state treat all persons identically.”  Osman, TA \s "Osman,"  157 Wn.2d at 484.  The Court’s distinction that “equal treatment” does not mean “identical treatment” is instructive to the issue at bar.  Consideration of the immigration consequences in fashioning a defendant’s sentence is not a violation of equal protection; failure to do so is, rather, an abuse of discretion, particularly where it is premised on a misguided rationale that erroneously implicates equal protection doctrine as a basis for refusing to exercise the requisite discretion.    .  

Equal protection in misdemeanor sentencing requires that the trial judge endeavor to fashion a just punishment in light of the totality of circumstances of any particular case.  The immigration consequences are simply another factor for consideration, no different than other collateral issues for considerations, such as medical conditions, the ability to serve in the military, impact on employment or schooling.    


ARGUMENT TC "" 
II.
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For the reasons stated above appellant asks this Court to reverse the defendant’s sentence and remand for re-sentencing.  
DATED this ______ day of _______, 200___.
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�RCW 9A.56.050� TA \s "RCW 9A.56.050" � (1) defines the elements of third degree theft, and RCW 9A.96.050 simply states that “[t]heft in the third degree is a gross misdemeanor.”


� For example, RCW 9.92.020� TA \s "RCW 9.92.020" � might not apply to the gross misdemeanor of driving under the influence (DUI) because RCW 46.61.5055� TA \l "RCW 46.61.5055" \s "RCW 46.61.5055" \c 2 � sets forth specific penalties that apply only to DUIs.   


� Alternately, a district court retained jurisdiction over a defendant for the length of time it deferred the defendant’s sentence.  Alvonitis, 97 Wn.2d� TA \s "Alvonitis, 97 Wn.2d" � at 135.


� The legislature amended RCW 9.95.210� TA \s "RCW 9.95.210" � in order to give 


         �[t]he judges of the district and municipal courts…authority to defer or suspend a sentence and place a defendant upon probation for a period for a period not to exceed two years.  The court may revoke or modify its order suspending the imposition or execution of sentence at any time prior to terminating probation.  





Legislative history: SB 3185 C 156 L 83. 


	Effective February 29, 1984, the legislature also gave superior courts the power to impose probation “for up to two years, or for up to the maximum imposable prison term, whichever is longer. (legislative history: HB 1166, C 46 L 84), RCW 9.95.210� TA \s "RCW 9.95.210" � (1984).





�RCW 3.66.068� TA \s "RCW 3.66.068" � gives a district court authority over a defendant convicted of DUI for five years and authority over all other misdemeanants for two years:  


 


For a period not to exceed five years after imposition of sentence for a defendant sentenced under RCW 46.61.5055� TA \s "RCW 46.61.5055" � and two years after imposition of sentence for all other offenses, the court has continuing jurisdiction and authority to suspend or defer the execution of all or any part of its sentence upon stated terms, including installment payment of fines.  





RCW 3.66.068� TA \s "RCW 3.66.068" �.


� The immigration statute provides three general categories of deportation for crime-related activity:   the grounds of inadmissibility at 8 U.S.C. 1182� TA \s "8 U.S.C. 1182" �(2)� TA \l "8 U.S.C. 1182(2)" \s "8 U.S.C. 1182(2)" \c 2 �, the grounds of deportation at 8 U.S.C. 1227� TA \s "8 U.S.C. 1227" �(a)(2), and the aggravated felony definition � TA \l "at 8 U.S.C. 1101" \s "at 8 U.S.C. 1101" \c 2 �at 8 U.S.C. 1101� TA \s "1101" �(a)(43).   Numerous other provisions in the immigration statute, provide for immigration consequences of criminal conviction and criminal conduct, namely, denial of many types of immigration benefits such as asylum, permanent resident status and citizenship.   See 8 U.S.C. 1158� TA \l "See 8 U.S.C. 1158" \s "See 8 U.S.C. 1158" \c 2 �(b)(2)(B), 1255� TA \l "8 U.S.C. 1255" \s "1255" \c 2 �(a) and 1427� TA \l "8 U.S.C. 1427" \s "1427" \c 2 �(e).  


� R.C.W. 10.40.200(1) reads in part: 


The legislature finds and declares that in many instances involving an individual who is not a citizen of the United States charged with an offense punishable as a crime under state law, a plea of guilty is entered without the defendant knowing that a conviction of such offense is grounds for deportation, exclusion from admission to the United States, or denial of naturalization pursuant to the laws of the United States. Therefore, it is the intent of the legislature in enacting this section to promote fairness to such accused individuals by requiring in such cases that acceptance of a guilty plea be preceded by an appropriate warning of the special consequences for such a defendant which may result from the plea.


RCW 10.40.200� TA \s "RCW 10.40.200" �.  


�  See 8 U.S.C. 1101� TA \s "1101" �(a)(43)(F).  


� State v. Bandura, 85 Wn. App. 87, 931 P.2d 174 (1997)� TA \l "State v. Bandura, 85 Wn. App. 87, 931 P.2d 174 (1997)" \s "Bandura" \c 1 �  (A defendant has a right to counsel at every critical stage of the case, and sentencing is such a stage.); State v. Tinkham, 74 Wn. App. 102, 871 P.2d 1127 (1994)� TA \l "State v. Tinkham, 74 Wn. App. 102, P.2d 1127 (1994)" \s "Tinkham" \c 1 � (Defendant has no substantive right to a particular sentence, but sentencing is a critical stage at which he is entitled to the effective assistance of counsel); see also, State v. Robinson, 153 Wn.2d 689, 107 P.3d 90 (2005)� TA \l "State v. Robinson, 153 Wn.2d 689, 107 P.3d 90 (2005)" \s "Robinson, 153" \c 1 �; State v. Thiefault, 160 Wn.2d 409, 158 P.3d 580 (2007)� TA \l "State v. Thiefault, 160 Wn.2d 409, 158 P.3d 580 (2007)" \s "Thiefault," \c 1 �.


�  Note that in Cunningham, the court took issue with the trial judge’s use of a fixed sentencing policy, however, ultimately found no abuse of discretion in that case since the record revealed that, despite his stated policy, the trial judge had in fact considered numerous specific factors in crafting the defendant’s individualized sentence.   Cunningham, 96 Wn.2d at 33.   


� RCW 10.22.010� TA \l "RCW 10.22.010" \s "RCW 10.22.010" \c 2 � authorizes such a resolution of some misdemeanor charges.  


� It is noteworthy to add that unlike all other collateral consequences, the state legislature has recognized the inherent magnitude of the immigration consequences on a defendant by mandating that the court ensure that a specific advisal is given to the defendant regarding the possibility of serious immigration consequences if the defendant is not a U.S. citizen.  See RCW 10.40.200� TA \s "RCW 10.40.200" �.  





� Special Sex Offender Sentencing Alternative   









