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It has long been an entrenched (and erroneous) practice in Washington State for judges to routinely impose  365 day sentences, with 364 days “suspended”, in gross misdemeanor offenses.  This practice can, an often does, have enormous consequences for non-citizen defendants.  Many of the most frequently charged gross misdemeanor offenses (theft and assault) are transformed into “aggravated felonies” under immigration law where a sentence of one year or more is imposed, regardless of time suspended.  This triggers severe consequences under immigration law, which could be avoided with a sentence of even one day less (364 days, with 363 suspended.)

WDA misdemeanor resource attorney Magda Baker and WDA’s Immigration Project directing attorney Ann Benson have drafted a model brief addressing the relevant issues raised in misdemeanor sentencing, including arguments outlining that it is clearly within the court’s statutory authority to impose sentences of less than 365 days in any given case, it is not an equal protection violation to do so for immigration reasons, and providing an overview of the immigration consequences to noncitizen defendants of 365 day sentences.  

 This advisory is intended to provide guidelines and information to defenders to assist in advocating for a 364 day sentence (or less) at sentencing, as well as to establish the requisite record for filing a RALJ appeal where the court insists upon imposing a 365 day sentence. It has three sections:

· Why Sentences of Less Than 365 Days Matter: Classifying Misdemeanors as “Aggravated Felonies” Under Immigration Law  

· Misdemeanor Offenses That Can (and Cannot)  Be Classified As Aggravated   Felonies Under Immigration Law- Identifying relevant Cases For RALJ Appeal

· Disclosure of Defendant’s Immigration Status In Court

· Filing A RALJ Appeal to Challenge A 365 Day Sentence Imposed

· Appealing a Superior Court Judge’s Refusal To Consider A Sentence Of Less Than 365 Days For A Gross Misdemeanor

 These efforts are intended to facilitate a change in practice and procedure in courts where the court is routinely imposing 365 days sentences and refusing to consider imposing anything less than 365 days.  While we believe theses materials support challenging the practice of routing imposition of 365 day sentences in all misdemeanor cases, they specifically address the issue in relation to immigration law and the immigration consequences of imposing 365 day sentences.   

I.   Why Sentences of Less Than 365 Days Matter: Classifying Misdemeanors as “Aggravated Felonies” Under Immigration Law  

For immigration purposes any amount of time imposed by the court, regardless of time suspended is considered to be the sentence under immigration law.
   Thus, where the court imposes a sentence of 365 days and suspends 364 days, the defendant has a sentence of 365 days for immigration purposes. There are several classes of crimes that are deemed to be “aggravated felonies where the defendant receives a sentence of 365 days or more (regardless of time suspended   If the offense falls within one of the specified aggravated felony provisions that has a sentencing requirement of 365 days or more, it will be an “aggravated felony” for immigration purposes, regardless of whether the state law classifies the offense as a misdemeanor.   

Classifying a noncitizen’s conviction as an “aggravated felony” is one of the most powerful legal tools that the government can use against a noncitizen because it triggers the harshest immigration penalties, including:    
· Certain deportation, regardless of individual circumstances – 8 U.S.C. 1227(a)(2)(A)(iii), 1229b(a)(3), 1158(b)(2)(B);

· A permanent bar to ever returning lawfully to the U.S. – 8 U.S.C. 1182(a)(9)(ii);  

· Triggering “expedited removal” procedures which permit administrative removal and deny most noncitizens access to a hearing before immigration and other federal judges – 8 U.S.C. 1228;

· Denial of judicial discretion to immigration judges to consider granting a pardon from removal to longtime lawful permanent residents (greencard holders), regardless of how long the person has been in this country, how long ago or how minor her/his offense was, and the consequences of deportation to the person or her/his family – 8 U.S.C. 1229b(a)(3);

· Mandatory detention without bond for the duration of any removal proceedings, including appeals – 8 U.S.C. 1226(c).  

· Severely enhanced sentencing penalties for an illegal reentry conviction under 8 U.S.C. 1326 (USSG 2L.1).

II. Misdemeanor Offenses That Can (and Cannot)  Be Classified As Aggravated   Felonies Under Immigration Law- Identifying relevant Cases For RALJ Appeal

The four main classes of relevant misdemeanor offenses that can trigger aggravated felony classification where a sentence of 365 days or more is imposed are:
 (1) crimes of violence (COV) as defined at 18 U.S.C. 16;
 (2) theft offenses; (3) offenses related to forgery; and (4) offenses relating to obstruction of justice.
  

1. Numerous gross misdemeanor offenses can constitute a “crime of violence” under the immigration law definition.  However, assault is likely to be the most frequently charged category of offenses that can constitute an aggravated felony COV.

2. Theft offenses that are gross misdemeanors include third degree theft and possession of stolen property.

3. There are no gross misdemeanors related to forgery but a gross misdemeanor attempted forgery (or conspiracy to commit forgery) fits the definition.

DUI does not fall within any of these categories and, as such, a conviction for this offense will not trigger deportation as an aggravated felony even where a sentence of 365 days is imposed.   

III.  Disclosure Of Defendant’s Immigration Status To Criminal Court.  

RCW 10.40.200(1) explicitly states “… at the time of the plea no defendant be required to disclose his or her legal status to the court”.  Thus, defenders should vigorously opposed any requirements of the court to disclose defendant’s specific immigration status.   Since immigration consequences are an appropriate factor for the judge to consider in exercising sentencing discretion, defense counsel will need to disclose to the court (with defendant’s permission) that she is a noncitizen.  However, it is not necessary, advisable or required to identify that she is undocumented on the record.  


Where defendant has lawful immigration status (e.g. is a lawful permanent resident (a.k.a. greencard holder) or a refugee or asylee) it may be advantageous to the defendant’s case to disclose this to the court.  However, defenders should be aware that in so doing it sets up the obvious presumption that defendants who are unwilling to identify their status are undocumented.    

IV. Using RALJ Appeals To Challenging Judicial Imposition of 365 Day Sentence 

One approach to challenging routine imposition of 365 day sentence impositions is to file a RALJ appeal in a case where a judge has done so.   The WDA has drafted a sample brief in order to facilitate defenders in making these appeals in cases involving noncitizen defendants   The following are important guidelines for defenders to follow in pursuing this strategy. 

A. Working With WDA Staff On Your Case

WDA has written a model brief detailing the necessary arguments on appeal.   We ask that defenders please read these guidelines carefully and contact us prior to filing a RALJ appeal.  Not all misdemeanor cases are ideal for pursuing this strategy.   Additionally, we are available to provide defenders with support in filing these appeals and are engaged in coordinating litigation around the state on this issue and keeping updated on the legal developments.   

B. Identifying Cases Appropriate For RALJ Appeals

Not all misdemeanor offenses with a 365 day sentence will constitute aggravated felonies under immigration law and trigger the corresponding severe consequences.   It is imperative that defense counsel review the information in Section III, infra, before pursuing a RALJ appeal using the WDA brief to ensure that the case being appealed falls within one of the identified offenses.  

Additionally, this brief is intended to target the practice of judges who routinely refuse to exercise their discretion to impose a sentence of less than 365 days as a matter of practice.   The case where the judge is willing (and does) consider a host of relevant factors, including immigration consequences, and ultimately then in a specific case imposes a 365 day sentence (but at other times has exercised her/his discretion to impose less thant 365 days) does not present the type of case that should be pursued using these materials in a RALJ appeal.   

C. Making the Requisite Record for a RALJ Appeal

The sample RALJ brief challenging routine imposition of 365 day sentences relies largely on the argument that such a practice evidences a judge’s unlawful refusal to use her/his discretion.  Since an appeal of a criminal case depends on the record in a single defendant’s case, it is important to create a record in the case(s) you wish to appeal that shows why the judge imposed the sentence that he/she did.   Specifically, you will need the record to include a some statement (even if it is brief) that establishes the practice of the court (routine imposition of 365 day sentences; refusal to do otherwise) and the reason(s) why she/he is taking this position (this also need not be lengthy). 

D. Adapt WDA’s model brief to your case

The model WDA brief is comprehensive in regard to the legal analysis of the issues presented.  However, it will, of course, need to be adapted to a specific appeal.  WDA staff are available to assist in this process.

E. File and track the Appeal

WDA is engaged in tracking how this issue is evolving throughout the state.  It is our hope that favorable decisions from a RALJ appeal will significantly and favorably shift the practices of judges who continue to refuse to exercise appropriate sentencing discretion.   Additionally, we anticipate that at some point the issue will reach the Courts of Appeal.   

V. Appealing a Superior Court Judge’s Refusal To Consider A Sentence Of Less Than 365 Days For A Gross Misdemeanor
 
All of the arguments in the model RALJ brief mentioned above are applicable in cases where Superior Court judges refuse to consider a sentence of less than 365 days when a defendant has pleaded down to a gross misdemeanor or been convicted of a gross misdemeanor as a lesser included offense.  If a Superior Court judge refuses to consider a sentence of 364 days or less, whether after a trial or a plea of guilty, please take steps to appeal the sentence and contact Ann Benson or Magda Baker so that they can assist with and track the appeal.        
� See 8 U.S.C. 1101(a)(48)(B).  


� These offenses can have other immigration consequences, including deportation (e.g. theft is a crime of moral turpitude under immigration law and can trigger deportation and bars to entry, citizenship and obtaining lawful status regardless of the sentence).  However, these materials are focused on misdemeanor offenses that become aggravated felonies due to imposition of a 365 day sentence.  


� The immigration law’s definition of aggravated felony at 8 U.S.C. 1101(a)(43)(G) includes “crimes of violence” where a sentence of one year or more has been imposed.  This section defines COV’s as those crimes that fall under 18 U.S.C. 16.   


� See 8 U.S.C. 1101(a)(43)


� Gross misdemeanors obstructing a police officer and refusal to give information may constitute aggravated felonys as offenses that “relate to the obstruction of justice”.   However, this is not yet clear in the developing case law. An offense similar to Rendering Criminal Assistance has been found to “relate to “obstruction of justice.”  Defenders should not bring RALJ appeals on these offenses using the WDA materials without first contacting WDA staff.   
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