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I.    Immigration Consequences of Having a Conviction Classified as a Crime Involving Moral Turpitude (CIMT) 
A conviction for a “crime involving moral turpitude” (CIMT) is one of the oldest grounds of removal. There is both a ground of deportation
 and a ground of inadmissibility
 for a conviction for a CIMT, and each contains a particular, different exception for a single conviction for such an offense. 
A conviction for a CIMT will almost always have some consequence for anyone who is not a US citizen, but there are important differences based on immigration status.  
Immigration Consequences of a CIMT Conviction Depend Upon Immigration Status
There are two separate and parallel sets of reasons, or grounds, in the Immigration Act that can be used to kick people out of the United States. Both sets can be referred to collectively as the grounds of removal.
  Figuring out if the person entered legally or not, and what her status is or what status she will be seeking, will usually tell you which set of grounds apply. 
The grounds of inadmissibility apply to people seeking admission— they are the grounds to exclude you from the US or from resident status within the US; that is, to keep you out.  

The grounds of deportability apply to people who are present in the US after an admission— they are the grounds to kick you out.  
It is possible to be subject to both sets of grounds. One example could be if you are in the United States after a legal admission as a non-immigrant, and are applying to be a permanent resident. Since you are here after an admission, the criminal deportation grounds could provide a basis for removal. However, when applying to move up in status and become a legal resident, you are subject to the grounds of inadmissibility. Which set of grounds applies as the basis for removal depends on whether or not the person was inspected and admitted when s/he entered.
A.  Lawful Permanent Residents (“LPRs,” or “green-card” holders)
LPRs are usually here “after admission” and face the deportation grounds. However, if they left and came back in the US, or are trying to come back in after committing a CIMT, they may face the grounds of inadmissibility instead:

· A lawful permanent resident (LPR)  becomes directly deportable for a single CIMT conviction, if it was committed within five years of admission
 to the US, and it was for an offense for which a sentence of one year or longer may be imposed.
  
· An LPR who is deportable for a single CIMT is by definition also ineligible for the main discretionary waiver of removability, called LPR-cancellation of removal (CoR) under 8 USC § 1229b (a).

· An LPR becomes directly deportable for a second or multiple CIMT conviction committed at “any time after admission,” regardless of the sentence.
 Whether or not s/he can then ask for a discretionary Cancellation of Removal waiver depends on if s/he has been an LPR long enough. The commission date of one of the CIMT crimes will usually close the seven year period of continuous residence need to request cancellation.

· An LPR becomes subject to the inadmissibility ground for a CIMT, if s/he departs the US and seeks re-entry. That is so even if s/he was not originally deportable because the CIMT was not committed with 5 years of an admission.

· An LPR becomes statutorily ineligible for the main general discretionary waiver of inadmissibility for a crime involving moral turpitude (CIMT)
 if: 1) the LPR has been convicted of an aggravated felony after admission; or, 2) the LPR has not lawfully resided continuously in the United States for 7 years immediately preceding the start of removal (usually ‘deportation’) proceedings .

· A conviction for a crime involving moral turpitude (CIMT) can make a lawful permanent resident (LPR) ineligible for US citizenship (naturalization), because a CIMT requires a showing of good moral character (GMC). 

· Once a non-citizen has been found to be removable based on a criminal conviction, judicial review is barred, other than for “constitutional claims or questions of law.”
 

B.  Refugees, Asylees and Asylum-Seekers

1.
Refugees (persons with refugee visas)

· A Refugee can become directly deportable for: 

· a single conviction that is a crime involving moral turpitude (CIMT)  if it was committed within five years of admission
 to the US, and it was for an offense for which a sentence of one year or longer may be imposed;
  or
· a second or multiple CIMT conviction committed at “any time after admission,” regardless of sentence.

· A Refugee can apply for LPR status as a defense against deportation for a CIMT. However since a CIMT conviction is an inadmissibility ground she will need a waiver, unless the offense is within a separate exception
. The special waiver that refugees and asylees can use when applying to get a green card is not normally going to be granted to persons with crimes deemed “violent or dangerous.”

· Refugee status can be terminated for a criminal conviction, but removal proceedings may be begun against a noncitizen even without prior termination of the noncitizen’s refugee status
 

2.
Asylees (person who have applied for and been granted political asylum)

· An asylee can become directly deportable for:

· a  single conviction that is a crime involving moral turpitude (CIMT), if it was committed within five years of admission
 to the US, and it was for an offense for which a sentence of one year or longer may be imposed.
  
· a second or multiple CIMT conviction committed at “any time after admission,” regardless of sentence.

· Asylee status can be terminated for a crime involving moral turpitude (CIMT), even though it is not an aggravated felony, if it is considered a “particularly serious crime.”

· An asylee can still try to apply for LPR status in removal proceedings, as a defense, but in some cases, termination of asylum status can cut off the ability to apply for permanent resident status with a waiver. 

· An asylee who applies for LPR status as a defense against deportation will need a waiver for a CIMT conviction, unless it fits the inadmissibility exception. The special waiver that refugees and asylees can use when applying to get a green card  will normally not be granted to persons with “violent or dangerous” crimes
 
3.
Asylum applicants (seeking but not yet granted asylum)

· Persons who are applying for asylum— asylum applicants-- do not become statutorily ineligible for political asylum for a CIMT, unless it is either also separately an aggravated felony conviction, or is adjudged to be a “particularly serious crime.” 
· However, political asylum, in addition to requiring a well-founded fear of persecution, is also discretionary,
 and criminal convictions can have adverse discretionary weight.

C.  Non-citizens with Tourist Visas, Work Visas, or Student Visas, or Other Non-citizens Lawfully Admitted to the U.S.

· Non-citizens who have entered the U.S. legally, whether or not they have overstayed or violated the terms of their visas, become directly deportable for a CIMT conviction, unless it is within the statutory exception to deportability for a single CIMT.
 

· However, even if a person with a non-immigrant visa can avoid immediate deportability, s/he is still subject to future inadmissibility for a CIMT, if s/he departs the U.S. That would not be so if  the conviction fit the separate “petty offense” inadmissibility exception for one CIMT
  
D.  Non-citizens “Present without Admission” 
· Sometimes called “EWI” for “entry without inspection.” 

· Undocumented non-citizens who are present without ever having been legally admitted are removable for being "present without admission" (PWA), regardless of criminal history.  However they can also be found removable for being inadmissible for a CIMT, unless it is within the petty offense exception to inadmissibility for a single crime involving moral turpitude (CIMT);
· Undocumented non-citizens can be barred from making certain applications that could lead to a green card. A CIMT conviction can both make one inadmissible and bar the need good moral character (GMC) required for some applications.

· A CIMT can bar the main discretionary waiver for the undocumented. That waiver lets certain long term undocumented residents of the US get a green card (based on having close relatives who are LPRs or US citizens, and who would suffer great hardship);

· Because it triggers a ground of inadmissibility a CIMT conviction can bar or make it more difficult  for battered spouses and children of U.S. citizens or lawful permanent resident abusers from showing the ‘good moral character’ (GMC) needed to apply for a green card

· Legalization or amnesty provisions of any future comprehensive immigration reform bill are sure to bar those who are inadmissible for crimes.
E.  Federal Criminal Sentencing Consequences

· Returning illegally to the US after a removal, (deportation) is the most prosecuted federal offense.

· In addition to the enhancement for returning illegally after an aggravated felony conviction, there are enhancements for returning after a conviction for a “crime of violence,” for any felony, for three or more convictions for misdemeanors that are crimes of violence, and a number of other categories that may overlap with a “crime involving moral turpitude.” 
 
· This enhancement applies to a conviction for a re-entry subsequent to a removal, or deportation, for a criminal conviction.
II.  Identify Which Moral Turpitude Provisions Apply to Your Client:  The Distinction 
Between Inadmissibility & Deportability Can Be Critical
A.  The Deportation Ground for a CIMT is at 8 USC 1227(as) (2) (A) (i).
 

· A deportation ground normally applies as a ground of removal to non-citizens who are here in the United States after a legal admission.
  

· To make someone deportable under this ground, a single conviction for a crime involving moral turpitude must meet two requirements:  

· it must have been committed within five years of an admission, 
 and  

· it must be an offense for which the potential punishment is at least one year. 

· If either is lacking the conviction is not a deportable offense, even though it is a crime, like fraud or theft that clearly “involves moral turpitude.”
Example: a single Washington simple misdemeanor (with a maximum possible sentence of 90 days) such as Attempted Theft in the Third Degree will not make a legally admitted non-citizen deportable, even if committed the day after admission to the US.    It fits the exception to deportability because--even if it were committed within five years of a legal admission--it is still not a conviction “of a crime [of moral turpitude] for which a sentence of one year or longer may be imposed.” Both conditions must be met for a single CIMT conviction to make you deportable. Once there is a second conviction for a CIMT then neither condition is a requirement for deportability. A second CIMT conviction, whether committed one day or ten years after admission, would trigger deportability.

· A noncitizen is legally deportable for multiple CIMT convictions committed at any time after a legal admission.  If a conviction is for two CIMT charges that are so closely linked in time, place and circumstance that they are deemed to arise from a “single scheme of criminal misconduct,” it may be considered as one single CIMT for deportation purposes.
 This exception is construed narrowly and should not be relied on just because the charges or counts seem related.
 It also probably does not apply to the CIMT inadmissibility ground.

B.  The Inadmissibility Ground for a Crime Involving Moral Turpitude (CIMT)
 

· The CIMT inadmissibility ground applies directly as a basis for removal to any person who is "present without admission" (PWA) in the USA. The older term, “EWI”, for “entry without inspection” is often still used.
· The CIMT inadmissibility ground also applies as a bar to entering the US or gaining a higher status. It applies to anyone seeking to enter the US legally. It applies to any non-citizen applying to become a permanent resident.  The CIMT inadmissibility ground is also incorporated into the bars to showing the “good moral character” that is a requirement for many applications for legal status, and for US citizenship.

C.  Exception to the Inadmissibility Ground for a Single CIMT Conviction: The “Petty Offense Exception”
 
· The term “petty offense exception” applies only to this specific inadmissibility ground. It excepts the non-citizen from becoming inadmissible for  a single conviction for a CIMT offense, where 
· the maximum possible sentence was not more than one year, and 
· the actual sentence to incarceration (regardless of suspension) is not more than six months. 

· This means that a Washington gross misdemeanor that is a CIMT could be within the “petty offense” inadmissibility exception with a suspended sentence of 180, but not with a suspended sentence of 364 or 365.  A single simple misdemeanor that is a CIMT should automatically fit the inadmissibility exception.

Example: a first Washington simple misdemeanor with a maximum possible sentence of 90 days such as Attempted Theft in the Third Degree
will not make a legally admitted non-citizen inadmissible.  
· This disposition fits the “petty offense exception” to inadmissibility because the maximum penalty possible for the crime does not exceed imprisonment for one year, and the non-citizen cannot be— and therefore has not been-- sentenced to “a term of imprisonment in excess of 6 months.”
 Both conditions must be met for a single CIMT conviction to fit within this exception to inadmissibility. 
· Once you have two convictions that “involve moral turpitude” you are inadmissible, regardless of sentence, since the exception does not apply.
III.  What is “Moral Turpitude”
 Anyway?
A.  Definitions of Moral Turpitude
1.
Because the term “moral turpitude” is both broad and vague, its meaning has been developed almost entirely through case-law.   
· Decisions from other areas of law that characterize offenses as involving moral turpitude for state purposes such as disbarment do not control for immigration purposes.
  Despite its vagueness, the standard as applied in immigration cases has been upheld as specific enough to comply with constitutional due process.
  
· A commonly used definition of moral turpitude is that it connotes an act of baseness, vileness, or depravity in the private and social duties that a person owes to his or her fellow beings, or to society in general, contrary to accepted and customary rules of right and duty between people.

2.
The U.S. Supreme Court and other authorities have long held that fraudulent offenses are crimes of moral turpitude.
  An offense can be fraudulent in one of two ways: either the intent to defraud is an element of the offense, or the nature of the offense itself is “inherently fraudulent.”
 
3
Offenses of Morally Offensive Character involve turpitude.  Offenses that are vile, based, or depraved and violate societal moral standards involve moral turpitude.
  
4.
Other Guidelines in the Moral Turpitude Definition.  In general, the following types of crimes have been held to involve moral turpitude:

· Crimes, whether felony or misdemeanor, in which either an intent to defraud or an intent to steal (with intent to permanently deprive) is an element.
· Crimes, (typically felonies) in which there is intent to cause or threaten great bodily harm, or in some cases if it is caused by a willful act or recklessness.
· Felonies and some misdemeanors in which “malice” is an element.
· Some sex offenses in which “lewd” intent is an element.

5.
Recidivism Does Not Normally Create a Crime Involving Moral Turpitude.  
· Up until recently the rule has been that each conviction is considered separately to determine whether moral turpitude is involved, and “nonturpitudinous conduct is not rendered turpitudinous through multiple convictions for the same offense.”
 These cases have not been overturned. 
· On the other hand, in a significant departure from precedent, a divided Ninth Circuit en banc panel upheld a Board of Immigration Appeals (BIA)  precedent decision which found that two non-morally turpitudinous acts combined into one offense (driving under the influence, and knowingly driving with a suspended license) constitute a crime involving moral turpitude.
  It is not known if this approach will be extended to other offenses, or how it can be squared with earlier precedent.

6.
A 2008 “rearticulation” of existing Board of Immigration Appeals (BIA) precedent on the CIMT definition by the Attorney General, is that it consists of the commission of a “reprehensible act with some form of scienter” higher than negligence.
 Some older tests hold that
· “Moral turpitude” does not depend on classification as a felony or misdemeanor, or on the severity of punishment allowable or actually imposed. 
· The designation of a crime as “infamous” or “malum in se” (intrinsically wrong), does not necessarily make a crime turpitudinous,
 although a crime that is merely malum prohibitum, or purely regulatory, should escape being deemed to involve turpitude,
 especially if there is no requirement of an intentional, knowing or reckless mens rea. 

· Moral turpitude is sometimes expressed as having a relationship to contemporary accepted moral standards. “Under this standard, the nature of a crime is measured against contemporary moral standards and may be susceptible to change based on the prevailing views in society.”

· One of the key tests for moral turpitude is the presence of evil intent, or a corrupt or vicious mind.
 Crimes that have fraudulent intent as an element are almost universally considered to involve turpitude.

7.
In 2007 the Ninth Circuit en banc held that an offense is a crime of moral turpitude if it falls into either one of two categories: (1) it involves fraud or (2) is a crime of an especially morally offensive character.
  
8.
The Attorney General’s “Restatement” 
· In a controversial published 2008 decision by outgoing Attorney General Mukasey, Matter of Silva-Trevino,
 the AG attempted a “rearticulation” of the definition of a CIMT:

“this opinion rearticulates the Department's definition of the term in a manner that responds specifically to [] judicial criticism. [T]o qualify as a crime involving moral turpitude for purposes of the Act, a crime must involve both reprehensible conduct and some degree of scienter, whether specific intent, deliberateness, willfulness, or recklessness. This definition rearticulates with greater clarity the definition that the Board (and many courts) has in fact long applied.”

· It’s unclear whether this additional vague characterization of moral turpitude as “reprehensible” in Silva-Trevino added or changed anything to the definition, since, according to the AG, it is only a restatement of existing Board of Immigration Appeals (BIA) case-law. 
 

· However, Matter of Silva-Trevino can be read as clearly reaffirming previous case-law that offenses of criminal negligence should never be considered to involve moral turpitude.
 

IV.    How Convictions Are Analyzed Under Immigration Law to Determine if They Constitute Convictions for a Moral Turpitude Offense 

A. Who Decides?

· In Matter of Silva-Trevino the outgoing Attorney General (AG) greatly modified the method used to decide whether a given conviction constitutes a crime of moral turpitude (CMT) for removal purposes. In so doing A.G. Mukasey seemed to in effect scrap decades of pre-existing judicial and administrative precedent, to radically expand the range of evidence the government can look at, including evidence from outside the conviction record.  

· In a key 2009 en banc decision, the Ninth Circuit held that, once the crime of conviction has been determined and correctly construed--  which is not the BIA’s area of expertise--  the courts must give administrative deference
 to decisions of the Board of Immigration Appeals (BIA) as to  whether the offense involves moral turpitude, including deferring to the particularized application of the definition to a particular case.
 The case upheld a BIA precedent decision that an Arizona “aggravated” DUI that combined knowledge of a suspended license as an element with a DUI.
 

· The en banc panel in Marmalejo was bitterly divided.
 An impassioned dissent argued that the decision in question was unreasonable and in contradiction of the BIA’s own precedent, and therefore was not entitled to administrative deference. It generally critiqued the BIA’s case law on moral turpitude as inconsistent with itself and a “mess”  and argued that to “defer to Lopez-Meza, as the majority does today, is to acquiesce in the BIA's flouting of its interpretive duty and surrender to its continued frustration of effective judicial review.”

· However in that case the Ninth Circuit did not address Attorney General Mukasey’s radical departure from the previous, conviction record-based methodology for making the determination.
 It is still not clear whether Silva-Trevino’s new methodology will survive judicial scrutiny. The first Circuit Court of Appeals to address Silva-Trevino head-on was the Third Circuit, which found that its new method was based on an “impermissible reading of the statute.”
 The Court found that this part of the Attorney General’s decision in Silva-Trevino was not entitled to administrative deference from the Courts because the term “convicted of” in the phrase “convicted of a crime involving moral turpitude” was not ambiguous and did not allow an individualized inquiry into actual conduct.

· At the time of this writing,
 several cases raising the question of Silva-Trevino’s new methodology are pending review at the 9th Circuit.
B.  The First Level of Analysis is the Categorical Analysis Based on the Language of the Statute and the Range of Conduct Covered
· In federal criminal law the way a later court reviews an earlier conviction to decide how to categorize it has developed into what is known as the “categorical” and “modified categorical” analysis.
   The categorical approach looks at the elements of a crime.  The Supreme Court has said that “a state conviction qualifies . . .   as long as it has the ‘basic elements’" of the generic offense. When deciding if a particular prior conviction was for a generic offense a court “should normally look not to the facts of the particular prior case, but rather to the state statute defining the crime of conviction.”
 
· By “generic offense,” for immigration purposes, we mean a type of crime described or defined in the grounds of deportability or the grounds of inadmissibility.  The approach was first defined in cases such as Taylor and Shepard dealing with federal criminal sentencing. The Supreme Court and the Ninth Circuit have applied the categorical analysis in immigration proceedings as well as federal criminal prosecutions.
 
· The United States Supreme Court and the Ninth Circuit have held that the categorical analysis applies in immigration proceedings as well as federal criminal prosecutions.
 Until recently this has been accepted as applying fully to immigration cases as well.

· In an immigration removal proceeding, the government, using the categorical analysis, has the burden to prove that the offense for which the noncitizen was convicted contains all of the elements required to come within the specific immigration law provision at issue.  The government may lack the ability or the motivation to obtain the documents and/or make the legal arguments required to so characterize the offense of conviction under this analysis.  If the government fails to meet this burden, the person is not deportable under that section.
  

C.  The Second Step of Analysis is the “Modified Categorical Approach”

· In the immigration case-law based on federal court decisions and developed by the Board of Immigration Appeals (BIA) since at least the 1940s, a statute that includes some offenses that fit the removal ground and others that do not has been called “divisible.”  
· A statute was considered divisible because it could be divided into more than one offense, and not all of the criminal conduct covered fit into the specific ground of removal.  
· Some statutes were divisible because 
· they consisted of separate subsections— distinct crimes listed separately; or, 
· some crimes were found to be divisible because they use the conjunctive: “or” to list several different separate forms of culpable conduct—  or possible types of intent; or
· some statutes were considered to be divisible because the broad language of the statute enumerates several acts determined by case-law, and which are treated like distinct offenses.
 
· Under a divisible statute some of the conduct adequate to incur a conviction might constitute an offense that comes under the immigration removal grounds, and some does not.

An example of this “divisibility” would be a weapons statute that criminalized possession of a firearm or a knife. A non-citizen convicted of any firearms offense is deportable; but a conviction for possessing a knife triggers no removal ground.  

Another example is that of Assault in the Fourth Degree in Washington, RCW § 9A.36.040. The 9th Circuit has held it to be divisible as a “crime of violence” because the way of committing assault by means of an offensive touching does not require the use or threat of the use of force.
 
· The Board of Immigration Appeals’ past approach to “divisibility” is close to that of the Circuit courts when they employ the “modified categorical approach.”  This is a second step that
“may permit the sentencing court to go beyond the mere fact of conviction in a narrow range of cases where a jury was actually required to find all the elements of generic burglary. For example, in a State whose burglary statutes include entry of an automobile as well as a building, if the indictment or information and jury instructions show that the defendant was charged only with a burglary of a building, and that the jury necessarily had to find an entry of a building to convict, then the Government should be allowed to use the conviction for enhancement.” 

· In the case conviction by guilty plea to a “divisible” statute, a modified-categorical approach to a conviction by guilty plea is limited to 

“the statement of factual basis for the charge . . .  shown by a transcript of plea colloquy or by written plea agreement presented to the court, or by a record of comparable findings of fact adopted by the defendant upon entering the plea. With such material in a pleaded case, a later court could generally tell whether the plea had "necessarily" rested on the fact identifying the burglary as generic, . . just as the details of instructions could support that conclusion in the jury case, or the details of a generically limited charging document would do in any sort of case.”

· This limited list of reviewable documents is often referred to as the “record of conviction.” It specifically does not include police reports or probable cause certificates, unless they are made part of the “record of conviction” by stipulation,
 nor  does it include remarks by a prosecutor,
 nor dropped charges nor a criminal complaint which is not the one to which the defendant actually pleaded.  It does not include a pre-sentencing report.

· This is consistent with the well-established case law of the Board of Immigration Appeals (BIA), in the case of divisible statutes.
  Over and over again, that case-law emphasized that the inquiry for the purpose of establishing if a conviction made a person legally deportable or not, was not into the behavior or conduct as such, but was into “the nature of the crime, as defined by statute and interpreted by the courts and as limited and described by the record of conviction, which determines whether an alien falls within the reach of that law.”

· Note that this limited approach applies to only to classifying the conviction as triggering a ground of removal. In the phase of a hearing devoted to a discretionary application, such as cancellation of removal, or in “assessing good moral character” when required, the inquiry is not restricted to the record of conviction.
D.  A Possible Third Stage: What’s the Matter with Matter of Silva-Trevino?
1.
In a published decision, Matter of Silva-Trevino, outgoing Attorney General Mukasey laid out a radical new methodology for determining if a non-citizen has been convicted of a crime involving moral turpitude. The AG ruled that if Immigration Judges and the BIA, after looking at the statute of conviction, and then at the judicially reviewable "record of conviction,” found the issue of moral turpitude still “inconclusive” they can, consider “any additional evidence deemed necessary or appropriate to resolve accurately the moral turpitude question.”
 
· In Matter of Silva-Trevino the Attorney General outlined the new method of deciding whether or not a criminal conviction involves turpitude in this way:

“[T]o determine whether an alien's prior conviction triggers application of the Act's moral turpitude provisions, adjudicators should: (1) look first to the statute of conviction under the categorical inquiry set forth in this opinion and recently applied by the Supreme Court in Duenas-Alvarez; (2) if the categorical inquiry does not resolve the question, look to the alien's record of conviction, including documents such as the indictment, the judgment of conviction, jury instructions, a signed guilty plea, and the plea transcript; and (3) if the record of conviction does not resolve the inquiry, consider any additional evidence the adjudicator determines is necessary or appropriate to resolve accurately the moral turpitude question.”

· Silva-Trevino also adds a new requirement to the “categorical approach.” The non-citizen now has to show that there is a “realistic probability” that the criminal statute under which the alien was convicted would be applied to “reach conduct that does not involve moral turpitude.” 
 This “realistic probability” requires a showing that, at the time of an alien’s removal proceeding, an actual (rather than hypothetical) case exists “in which the relevant criminal statute was applied to conduct that did not involve moral turpitude.” 

· If the statute has not been applied to conduct that does not involve moral turpitude in “any case (including the alien’s own case),” the immigration judge can “reasonably conclude that all convictions under the statute may categorically be treated as ones involving moral turpitude.”  If, on the other hand, the practitioner finds a case in which the statute was applied to conduct that did not involve moral turpitude, the modified categorical approach applies— and the statute is divisible.

· This extra requirement put in by Silva-Trevino makes it more difficult for immigration counsel to argue that an offense is not a crime involving moral turpitude because the minimal conduct that could hypothetically permit a conviction does not involve moral turpitude. The Attorney General explicitly rejects such an analysis, noting that “[i]magination is not … the appropriate standard under the framework set forth in this opinion.”
  Rather, counsel must show that an actual case existed in which the statute was applied to conduct not involving moral turpitude.  

· The first Court of Appeals to directly address Silva-Trevino roundly rejected it.
 Only the Seventh Circuit has adopted an approach similar to, if less expansive than, the Attorney General’s. 

2.
The Ninth Circuit has put a rational limit on this “reasonable probability test.” In United States v. Grisel, the Ninth Circuit noted that “when a state statute explicitly defines a crime more broadly than the generic definition, no ‘legal imagination’ is required” in determining that “a realistic probability exists that the state will apply its statute to conduct that falls outside the generic definition of the crime.
  
3.
If Silva-Trevino’s methodology is upheld it will change the way we analyze a conviction to see if it is a crime involving moral turpitude.  
· The analysis of the elements of the crime to see if it always, sometimes, or never “involves turpitude” will be potentially supplemented by a factual inquiry into the circumstances of the crime. In other words, an immigration judge (IJ) will be able to look at conduct” 

· If Silva-Trevino is upheld, it is likely that crimes which have been held to be divisible for moral turpitude purposes— such as non-residential burglary, assault to commit any felony, taking a motor vehicle without permission, theft, hit-and-run –- will in practice be subject to a factual inquiry, with police reports coming in, witnesses being called and the non-citizen’s own testimony used to decide if the conviction involved turpitude. 

4.
What Are The Practical Consequences Of Matter of Silva-Trevino?
· If the Silva-Trevino methodology is upheld, it will be much more difficult to figure out which crimes involve moral turpitude and which ones do not. It will be harder to know which of the 40 or 50 years of accumulated precedents on moral turpitude is still reliable.  It will be much harder to advise criminal defense counsel about the immigration consequences of criminal convictions. 

· However, in some cases an examination of the factual circumstances may help a non-citizen to show that a conviction did not “involve turpitude.”  In order to get to that point, immigration counsel will have to show that the statute is divisible— that it covers some conduct involving turpitude and some that does not. 
An example of this could be theft in Washington.  Theft is routinely found to be a crime involving moral turpitude. A long line of cases says that theft involves turpitude because it has the intent to permanently deprive.
 However, in Washington state, theft does not require intent to permanently deprive (IPD) – only some intent to deprive.
 Immigration counsel can argue that the turpitude inquiry does not stop at the first stage. If this can be established, then the camel has its nose in the tent:  even if the offense did not involve a borrowing or intent to use only temporarily, Counsel can then try to submit evidence about the circumstances of the crime to show it was not motivated by evil intent.  

Example: If your client, one Jean Valjean, was convicted of stealing bread, immigration counsel could try to contest the CIMT designation. S/he could introduce evidence that the bread was for Jean’s starving sister and his family. Perhaps the sister could testify. Or perhaps your client, Robert Hude, was severely provoked by corrupt officials, and stole only to redistribute the confiscated wealth to the poor. A client who had no work authorization and who took infant formula from a store might be such case, where it would be worthwhile for defense counsel to develop sympathetic facts even when they do not constitute a defense. 
V.  How to Craft a Plea and Advise Clients
A.  Contact WDA 
· Generally defenders should contact the Washington Defender Association Immigration Project for help in trying to minimize the likelihood that a conviction will be considered a crime involving moral turpitude (CIMT), or in fitting it into the exceptions for a single CIMT.


· Unless you can specify a plea to a “safe” way of committing the offense where the offense is divisible, it is usually best to have clients pleading guilty to an offense that is flatly not a CIMT. 
· An example of a “safe” way of pleading to a divisible offense would be to plead to Second Degree Burglary and specify “with intent to commit malicious mischief.” Normally burglary (other than of an occupied dwelling) is only a CIMT if the intended offense, such as theft, involves turpitude.
· Alternative non-CIMT offenses include Trespass and Disorderly Conduct, Malicious Mischief Three or non-DV Assault Four with a sentence of 364 days or less.   Assault Three with negligence (Class C felony) or attempted Assault Three under either §§ 9A. 28.030, and either 9A.36.031(d) or (f) negligence prongs. A bail forfeiture and a compromise of a misdemeanor should not be convictions under immigration law.
· Always seek to plead to the least culpable conduct in language as close to the basic elements of the offense as possible. 
· This means that defense counsel never would want to stipulate to an arrest report or probable cause certificate as providing the factual basis for a plea of guilty. You also do not want to stipulate to such documents as providing ‘real facts’ for sentencing.
There are many case-specific immigration factors that can make a disposition okay in one situation and not okay in another.  Please contact the Washington Defender Association Immigration Project for assistance.
B.  From the Point of View of a Criminal Defender, Not Much will Change if the Silva-Trevino Approach is Upheld and Applied in the 9th Circuit, However:

· It will be more important to try to plead to an offense that is clearly safe, and is never held to involve turpitude, rather than to one that is divisible;

· It will be more important to try to shoehorn offenses (only really possible for misdemeanor and gross misdemeanors) into the appropriate CIMT exception for a single CIMT, depending on whether the accused is subject to  the inadmissibility grounds or to deportability grounds;

· In the case of a divisible or possibly divisible offense, defense counsel should 

· first try to plead specifically to the non-turpitudinous section or conduct (for example, burglary with intent to commit malicious mischief, rather than burglary with intent to commit a crime);

· if that isn’t an option, still try to plead so that the record remains inconclusive as to what the conduct or subsection of conviction is: (for example, burglary with intent to commit a crime, instead of rather than burglary with intent to commit theft), even though under Silva-Trevino  this may not provide as strong a defense as it would have under a traditional modified-categorical approach.
· if there are circumstances around an offense usually treated as a CIMT, that make it seem less “turpitudinous” (such as defendant driven by mental or physical abuse; or Jean Valjean’s starving sister and theft, supra.), try to develop them, even if only for sentencing purposes. 
C.  In Event of a Conviction after Trial by Jury

· in the case of a charged divisible statute the documents that can be reviewed under the modified categorical approach are primarily the jury instructions, together with the information or criminal charging document.

· defenders should contact the Washington Defender Association Immigration Project for help in thinking about proposed jury instructions that could minimize the likelihood that a conviction will be considered a CIMT.

VI.  Some Established  Areas of  “Moral Turpitude” Case-law
A.  Theft, PSP and Fraud 

Crimes, whether felony or misdemeanor, in which either an intent to defraud or an intent to steal (with intent to permanently deprive) is an element Theft (and Possession of Stolen Property) is always presumed to involve moral turpitude.
 
· However when theft does not require the element of an intent to permanently deprive (IPD), it should not be categorically a CIMT.

· Fraud is considered the gravamen of moral turpitude, and an offense with intent to defraud as an element will always be found to be a CIMT.
 
· An offense can be fraudulent in one of two ways: either the intent to defraud is an element of the offense, or the nature of the offense itself is “inherently fraudulent.”
  
· To be “inherently fraudulent,” the offense must involve making knowingly false representations or using affirmative deceit to gain something of value.
  Dishonesty or evasion alone does not necessarily amount to fraud.
  
· One key question, therefore, is for what purpose the person is committing the offense.  The person must be using fraud in order to gain something of tangible value.

B.  Crimes such as Burglary with Intent to Commit another Crime as an Element

Burglary, other than residential burglary of an occupied dwelling, 
 should not involve turpitude unless the intended underlying crime involves turpitude. 
· For example, the BIA found that the offense of assault with intent to commit “a felony” upon a minor could not be found to involve moral turpitude because the record of conviction did not identify the felony intended.
  
· Under this reasoning, burglary (entry with intent to commit theft or any felony) should not involve moral turpitude if the underlying felony is not identified on the record.  However, if Silva-Trevino is upheld, an inconclusive record as to the intended crime may permit further factual inquiry beyond the record.
C.  Intentional or Reckless Infliction of Serious Bodily Harm will be Found to Involve Moral Turpitude

D.  Crimes of Negligence are not CIMTs

 
In general crimes involving “lewd” intent have been found to involve turpitude; and sex offenses against children are a fortiori CIMTs, often fitting into more serious aggravated felony categories such as sexual abuse of a minor as well.
E.  Regulatory and Mala Prohibita Offenses

Offenses classed as “regulatory” generally are not considered to involve moral turpitude because although the behavior is illegal, there is nothing inherently wrong, fraudulent or evil about it.
 If it is not intrinsically wrong, the fact that it is illegal does not make it turpitudinous. However, be aware that there are inconsistencies in the case law of the Board of Immigration Appeals (BIA). 

F.  Anticipatory Offenses: Conspiracy, Attempt, Solicitation  
Whether moral turpitude inheres in conspiracy or attempt to commit a crime depends upon whether the predicate offense is itself turpitudinous. 
VII.  Examples
A.  Theft
· Theft is usually assumed to be a CIMT. However theft as defined in the Revised Code of Washington does not require the intent to permanently deprive (IPD)
  
· In practice it will be presumed to involve turpitude, and many immigration judges (IJ) and the BIA will “infer” such intent and shift the burden to the non-citizen.
  
· Under Matter of Silva-Trevino (discussed supra) the circumstances around the offense, and facts outside the judicially reviewable record of conviction can come into play when a statute is divisible and can be reviewed.
· If it is possible to explicitly to theft “with intent to temporarily deprive only” or “without the intent to permanently deprive,” it gives a noncitizen a strong basis to argue that the offense was not a CIMT.

B.  Possession of Stolen Property (PSP) 
· PSP, like theft, is assumed generally to be a crime involving moral turpitude (CIMT), if knowledge that the property was stolen is an element.

· The 9th Circuit recently ruled that California PSP was not categorically a CIMT, if it could be committed with intent only to temporarily deprive.
 The Court distinguished California Grand Theft, which has the specific intent to permanently deprive(IPD) as an element , with California Receipt of Stolen Property, which does not. Since theft in Washington lacks IPD as a element, Castillo-Cruz  may apply all the more to PSP in Washington.
  
· If it is not possible to avoid a pleading to a PSP offense (including RCW 9A.56.310 Possessing a stolen firearm, or 9A.56.068. Possession of stolen vehicle)  and if defense counsel can affirmatively specify that intent was only to “temporarily withhold or appropriate the property” to the use of someone other than the true owner,” or that the property was “withheld or appropriated without intent to permanently deprive,”  it can provide a defense against the moral turpitude ground under Castillo-Cruz. Leaving the record of conviction inconclusive as to whether intent to deprive was permanent or temporary should also help, but will be more problematic as a defense if Matter of Silva-Trevino is applied and upheld.
· As a practical matter defense counsel must assume that a PSP conviction will be deemed to be a crime involving moral turpitude (CIMT), and first seek an alternative. (Remember that a conviction for receipt or possession of stolen property will be an aggravated felony if it gets a sentence, regardless of suspension, of one year or more, and regardless of whether the intent to deprive was temporary or permanent.)
C.  Identity Theft  
· In an unpublished 2009 decision, a 9th Circuit panel upheld a BIA ruling that a first degree identity theft conviction under RCW § 9.35.020 (1) and (2) (2006)  was categorically a crime involving moral turpitude, as fraud. 
 This is not the last word, but counsel should assume that identity theft will be treated as a CIMT, but especially first degree ID theft.
· If there is no alternative to pleading to ID theft in the first degree, defense counsel should attempt to: 
a) not specify if the information was that of a living or a dead person;
b) not specify the intended crime; 
c) keep out of the record of conviction any admissions that the credit or goods etc., obtained were obtained for a fraudulent purpose or with intent to permanently deprive. (e.g.: a loan obtained by an undocumented person but with full intent to repay). 
· If pleading to identity theft in the second degree, defense counsel should, where possible: 
a) not specify if the information used was that of a living or a dead person; 
b) not specify the intended crime; 
c) keep out of the record of conviction admissions that anything was obtained; and, 
d) try to make a record that the information was possessed or used “without intent to defraud.”  
· Since the question is undecided, defense counsel should assume conservatively that any identity theft conviction can be found to be a CIMT.

· Identity theft may trigger certain aggravated felony grounds as well, such as a theft offense (with a one year sentence); or a crime of fraud or deceit (where loss is $10,000 or more).
D.  Fraud 
· Moral turpitude will always be found where fraudulent intent is an element of the crime, as with forgery.
 It is more likely will not be found where fraud is not an element of the offense.  

· A regulatory offense involving government licensing, importing, financial reporting, etc. will likely not be held to involve moral turpitude if there is no loss to the government.  
Example: The Ninth Circuit, followed by the BIA, found that the federal offense of causing a financial institution to fail to file currency transaction reports and structuring currency transactions to evade reporting requirements did not involve moral turpitude.   Fraud was not an essential element of every offense listed in 31 USC §§ 5324(1) and (3).  The offense at issue did not involve the use of false statements or false documents; nor did the noncitizen obtain anything from the government.

E.  Crimes such as Burglary with Intent to Commit Another Crime as an Element
· Elements of an offense alleged to involve moral turpitude must be clearly identified in the statute or record of conviction.  
Example: The BIA found that the offense of assault with intent to commit “a felony” upon a minor could not be found to involve moral turpitude because the record of conviction did not identify the felony intended.
  
· Under this reasoning, burglary (entry with intent to commit theft or any felony) should not involve moral turpitude if the underlying felony is not identified on the record.  The 9th Circuit has taken this position across the board, in a decision that relied on earlier BIA precedent
, but the BIA has ruled more recently that burglary of an occupied dwelling is categorically a CIMT regardless of the intended offense.
 
· Therefore RCW 9A.52.025 Residential burglary is not by itself categorically a crime involving moral turpitude, since it includes burglary of an unoccupied dwelling, such as a vacation home. The BIA recently recognized this in an unpublished decision. 
 
· It will still be a CIMT unless the intended offense is one that is not a CIMT, such as Malicious Mischief. 
· Therefore, in pleading to burglary, defense counsel wants to both plead to a non-turpitudinous intended offense, and-- if it is residential burglary or is in fact burglary of a dwelling-- establish that the dwelling was unoccupied.
· Under this reasoning Assault in the Second Degree, under RCW § 9A.36.021(1)(e) “With intent to commit a felony, assaults another” is not necessarily a CIMT, if  the assault itself is not more than a simple assault and the intended felony were not itself a CIMT. 

· However this is not a reliable defense against  a finding of moral turpitude if the new methodology of Silva-Trevino, discussed supra, is upheld and employed. Silva-Trevino permits evidence from outside the record of conviction and may also use a “reasonable probability” test to see if non-turpitudinous offenses are ever in fact prosecuted (despite clear statutory language). 
· Although the statute should be clearly divisible, depending on the nature of the intended offense, defense counsel should assume that any second degree assault conviction is going to be found a CIMT, and seek alternatives.
F.  Regulatory Offenses 
· Regulatory Offenses do not in general involve turpitude.  
Example: The federal crimes of alien smuggling and transportation do not involve moral turpitude because they do not involve fraud or evil intent.
  (But conviction of alien smuggling, harboring or transportation, except of a close family member, is an aggravated felony.)  Minor in Possession of alcohol under RCW 66.44.270(2)(a), and licensing offenses such as hunting, fishing, or driving without a license are regulatory and do not involve turpitude.
G.  Anticipatory Offenses: Conspiracy, Attempt, Solicitation 
· Attempted possession of a controlled substance is not a CIMT, because simple possession of a controlled substance is not normally considered to involve turpitude. 
· Conversely the Ninth Circuit and BIA have held that knowing or intentional participation in illegal drug trafficking, including solicitation to do so, involves moral turpitude because drug-trafficking is “depraved” and “morally indefensible.”  (Conviction of drug trafficking is an aggravated felony and so can have greater penalties than a moral turpitude offense, but in some immigration contexts the moral turpitude designation is relevant. 
) Whereas attempted possession with intent to distribute (PWID) is a CIMT, because PWID itself involves turpitude since it is a drug-trafficking crime.

· By the same reasoning solicitation to possess—which, unlike attempt or conspiracy, is not a deportable drug crime in the 9th Circuit—should not found to be a CIMT, while solicitation to deliver, also not a drug crime or aggravated felony in the 9th Circuit, is a CIMT because drug delivery involves turpitude.

H.  Rendering Criminal Assistance (WA Version of Accessory After the Fact) 
· The Board of Immigration Appeals held that the federal crime of misprision of felony is a crime involving moral turpitude.
   Outside of the Ninth Circuit the BIA may hold accessory-type offenses to involve moral turpitude as well, absent contrary authority.  
· Offenses such as accessory after the fact or the federal offense of  misprision of felony involve the act of helping someone who has committed a crime to escape capture or prosecution, after the offense has been completed.  

· In Navarro-Lopez v. Gonzales, the Ninth Circuit held that California accessory after the fact is not categorically a crime involving moral turpitude, because it does not involve either fraud or a vile, based, or depraved offense that violates societal moral standards.
  This en banc opinion has an extensive discussion of the moral turpitude category.   
· Under Navarro-Lopez,  the similar Washington offense of Rendering Criminal Assistance also should be found not to involve moral turpitude.
 
· Under BIA case-law, however rendering criminal assistance probably would be a CIMT, and the answer may depend on whether the BIA in the Robles decision receives “administrative deference” from the Courts.
I.  Assault 

1.
Simple assault or battery offenses, such as Assault Four in Washington, are not categorically crimes involving moral turpitude, unless actual infliction of tangible harm or intent to do serious bodily harm is shown in the record of conviction.

· There is well-established BIA precedent that simple assault does not normally involve turpitude.

· Acts of recklessness, physical contacts that result in minor or insignificant injuries, or threats that cause no injury at all will not suffice to characterize these offenses as involving moral turpitude.
 
· Battery or assault directed against a spouse will not be held to involve moral turpitude based solely on the fact that the victim was a person with whom the defendant has a domestic relationship.  The Ninth Circuit and BIA  have both held that battery against a spouse under Calif. PC § 243(e) is not categorically a crime involving moral turpitude, because the offense does not require an injury or an intent to injure.

2.  Assault on an officer has been held to be not more than a simple assault not involving turpitude where “the statute under consideration required no knowledge on the part of the accused that the person assaulted was a police officer engaged in the performance of his duties”
 
· Therefore in pleading to Assault Three under 9A.36.031(1)(g), on an employee of a law enforcement agency who was performing official duties, it might prevent a finding of  moral turpitude if knowledge that the victim was a police officer were not established in the record of conviction.

· This should apply to all the subsections of §9A.36.031 where the only additional element of the assault is a protected class of victim performing her professional duties.
 
· Such offenses still might be characterized as crimes involving moral turpitude under the modified categorical analysis if the record of conviction shows that the acts were intentional and went beyond a mere offensive touching, e.g., resulted in more than a minor injury. This would especially be the case if the Attorney General’s decision in Silva-Trevino were applied and upheld and a modified categorical approach, using information outside the record of conviction, were employed.

· For a brief  discussion of Assault in the Second Degree, under RCW § 9A.36.021(1)(e) assault with intent to commit a felony, see discussion supra.
3.
For Assault in the Fourth Degree RCW §9A.36.041. There are multiple removal grounds that can be triggered by a conviction under this statute, although moral turpitude is probably the least likely to be so triggered. However an Assault 4 conviction can be disposed of in such a way that no removal ground is triggered. 
This is a summary of best practices in relation to Assault Four:
· Identify your client’s immigration status, and, if she has status, for how long. This is essential to devise a strategy to minimize immigration consequences.
· Advocate for a sentence imposed (regardless of time suspended) of less than 365 days. Remember that numerous misdemeanors, including fourth degree assault , can be deemed aggravated felonies under immigration law.
· Keep specific acts involving the use of force out of the “record of conviction”—the criminal complaint, judgment & sentence, plea agreement and statement— and plead only to non-forceful “offensive touching” whenever possible. Alford pleas are bad.
· Attempt to negotiate getting the “DV” label out of the record—off the judgment. And ensure that the record of conviction does not identify the relationship of the alleged victim to the defendant. This can keep a fourth degree assault conviction from triggering deportation as a DV offense.
· If the alleged victim is under 18, keep her age out of the record of conviction to avoid any chance that the conviction could trigger deportation as a ‘crime of child abuse.’
· You must use the “immigration-safe” deferral language in any deferred adjudication (e.g. SOC). If you do not, the agreement will be a conviction in perpetuity for immigration purposes. Remember that deferred sentence agreements are convictions in perpetuity under immigration law, regardless of any subsequent withdrawal and dismissal.
· Remember that a straight Assault 4 conviction (i.e., non-DV; sentence not 365; not against a child; not with sexual motivation) does not normally trigger any criminal ground of removal.

The following links to practice advisories on the WDA Immigration Project website may be of use in analyzing consequences of assault convictions:

Representing Non-citizens in Domestic Violence Cases:

http://www.defensenet.org/immigration-project/immigration-resources/crimes-against-persons/Immigration%20-%20Domestic%20Violence.pdf
Crimes Against Persons:

http://www.defensenet.org/immigration-project/immigration-resources/crimes-against-persons
J.  Drunk Driving
· The Ninth Circuit and BIA en banc reaffirmed the long-established rule that simple driving under the influence (“DUI”) does not constitute a crime involving moral turpitude (“CMT”).  This is true even if there are multiple DUI convictions.

· However, the Ninth Circuit deferred to the BIA’s holding that an Arizona law that prohibits driving under the influence while knowing that one is legally prohibited from driving, is a crime involving moral turpitude.
  
· The Court found that drunk driving is “despicable” and when coupled with the knowledge that driving is prohibited it becomes a vile, base, and depraved act contrary to societal morals, because it “creates a substantial risk of harm or death to others.”
  
· This case was reconsidered and upheld by the Ninth Circuit en banc.
  The reasoning in these cases is questionable, since with little precedent, these decisions create a moral turpitude offense by combining two non-turpitudinous offenses. 
· There is no Washington statute that has the same combined elements as ARS §§28-1381/1383, but it remains to be seen if this principle of combining non-turpitudinous offenses will be extended.
K.  Sex Offenses   
Sex offenses in which “lewd” intent is an element have commonly been found to involve turpitude. 
· It is not clear yet what the effect of a sexual motivation enhancement is on a non-sex offense that is otherwise not a CIMT, such as Assault in the Fourth Degree, as far as the CIMT analysis.
 
· The 9th Circuit held that the offense of communication with a minor for immoral purposes is categorically (always) for a CIMT.

VIII.  The Client’s Criminal History and Basic Immigration History Are Vital for Analysis of the Effect of a CIMT  

· To determine which removal ground applies to a particular non-citizen, you have to know whether the person was lawfully admitted to the US and if they are or will be applying for any status where the grounds of inadmissibility may apply.  

· For some non-citizens, the grounds of deportability will apply, because they are in the United States after a lawful admission. Yet the grounds of inadmissibility may also matter if the non-citizen is also applying for residency, or for US citizenship. For some non-citizens then, both sets of grounds are relevant. For others only one will matter.

· Because in some cases an exception exists for a single conviction that is crime involving moral turpitude (CIMT), it is important to know what prior convictions a non-citizen defendant has.   Some prior convictions may be under statutes that are divisible for moral turpitude, or where it is important to know what the sentence was. 
· It may matter if a conviction is a first or a second crime involving moral turpitude (CIMT), because shoehorning it into the exception for one CIMT might not help if it is a second CIMT – but might make the difference if it were the only such offense. 

· In the case of a non-citizen who is in the USA “after admission,” and especially in the case of a lawful permanent resident (LPR), knowing how long the person has been here since admission is necessary to determine if the person is deportable for a single CIMT.
· Remember that a crime can fit into multiple categories: it can be a crime involving moral turpitude, and also be an aggravated felony, a drug, or a firearms offense. A conviction could conceivably trigger all four grounds.
IX. Appendix

Some compilations of CIMT offenses can be found at the useful subscription website maintained by the law office of Norton Tooby:

 http://criminalandimmigrationlaw.com/~crimwcom/index.php
and in an appendix to the Immigration Law and Crimes, by Dan Kesselbrenner and Lory Rosenberg, available from Thomson West, http://west.thomson.com/productdetail/2570/13514773/productdetail.aspx
and available on Westlaw

See also, the State Department’s Foreign Affairs manual.  
9 FAM 40.21(A) N2 MORAL TURPITUDE at https://www.state.gov/documents/organization/86942.pdf
Chart of some California crimes:
http://www.ilrc.org/immigration_law/pdf/Cal_DIP_Chart_by_section.pdf
http://www.ilrc.org/immigration_law/pdf/Cal_DIP_Chart_by_name.pdf
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� 8 USC §1227(a)(2)(A)(i); INA § 237(a)(2)(A)(i)


� 8 USC §1182(a)(2)(A)(i); INA § 212(a)(2)(A)(i). The exception to inadmissibility for a single crime involving moral turpitude, is called the “petty offense exception.” It only applies in this specific context.


� See  8 USC §1182(a), INA § 212(a)(inadmissibility);  and 8 USC §1227(a), INA § 237(a)(deportability).


� 8 USC §1227(a)(2)(A)(i)(I); INA § 237(a)(2)(A)(i)(I). There is a special definition of when a lawful resident’s return to the US constitutes an admission. Return after a departure of less than 180 days normally does not. See 8 USC §1101(a)(13)(C), INA § 101(a)(13)(C). 


� 8 USC § 1227 (a)(2)(A)(i)(II), INA §237(a)(2)(A)(i)(II).  Ergo, a single CIMT that is a Washington simple misdemeanor (maximum sentence of 90 days) will not make you deportable under this ground, even if committed within 5 years of admission. 8 USC § 1227 (a)(2)(A)(i)(II), INA § 237(a)(2)(A)(i)(II).


� 8 USC §1229b(a); INA § 240A(a) Cancellation of Removal for Certain Permanent Residents. “The Attorney General may cancel removal in the case of an alien who is inadmissible or deportable from the United States if the alien— (1) has been an alien lawfully admitted for permanent residence for not less than 5 years,  (2)	has resided in the United States continuously for 7 years after having been admitted in any status, and  (3) has not been convicted of any aggravated felony.” 	


� 8 USC § 1227(a)(2)(A)(ii), INA § 237(a)(2)(A)(ii). “Any alien who at any time after admission is convicted of two or more crimes involving moral turpitude, not arising out of a single scheme of criminal misconduct, regardless of whether confined therefor and regardless of whether the convictions were in a single trial, is deportable.”  If two charges are very closely linked they may be deemed a single CIMT, but this is narrowly defined.  Specific case-law defines a “single scheme.” See e.g., Gonzalez-Sandoval v. U.S. INS, 910 F.2d 614 (9th Cir. 1990); Matter of Adetiba, 20 I&N Dec. 506 (BIA 1992) 506 (BIA 1992). The “single scheme” exception is not part of the CIMT inadmissibility ground.


� Under 8 USC §1229b(d)(1), INA § 240A(d)(1), which is  the “stop-time” rule,  the 7-year period of continuous residence needed for LPR Cancellation is stopped by commission of a moral turpitude crime that makes the non-citizen deportable. Therefore:  if an LPR is deportable for an offense committed within 5 years of admission, she then necessarily cannot have the 7 years of continuous residence needed to seek a waiver through LPR Cancellation.


� 8 USC§ 1182(a)(2)(A)(i)(I), INA § 212(a)(2)(A)(i)(I). If the offense is not within the “petty offense exception” to inadmissibility for a single crime involving moral turpitude (CIMT), then—even if re-admitted-- the returning LPR now becomes deportable for having been “inadmissible at time of entry” under 8 USC § 1227(a)(1)(A), INA §212(a)(1)(A).  That why the ideal resolution for a single misdemeanor CIMT, such as theft, is one that fits both the exception to deportability for one CIMT, supra, and the exception to inadmissibility , which is at 8 USC § 1182(a)(2)(A)(ii)(II), INA 212(a)(2)(A)(ii)(II). 


� Commonly called “§ 212(h),” under 8 USC § 1182(h), INA§ 212(h). 


� An immigrant who has never been an LPR can seek the § 212(h) waiver for a moral turpitude crime when seeking admission, without those two disabilities.  The § 212(h) waiver can sometimes also be used to waive inadmissibility for  a crime that “involves moral turpitude” by a returning LPR, or even to “re-adjust” to permanent resident status all over again; but, the offense would have to: a) not also be an aggravated felony and the LPR would need to have  7 years of continuous legal residence at the time of the 212(h)application.


�  8 USC § 1101(f)(3); INA § 101(f)(3).  A conviction for a CIMT that falls with the single “petty offense exception” to inadmissibility (i.e.: gross misdemeanor; sentence not over 180 days) does not statutorily bar the good moral character need to naturalize. Matter of Garcia-Hernandez, 23 I. & N. Dec. 590 (BIA 2003);  cf. Matter of Castro  19 I&N Dec. 692 (BIA 1988)


� 8 USC § 1252(a)(2)(C), INA § 242(a)(2)(C), barring judicial review of removability based on having committed a covered offense; 8 USC § 1252(a)(2)(D), INA § 242(a)(2)(D), added in 2005,  permits judicial review “of constitutional claims or questions of law.”


� This refers to people who were admitted with visas as Refugees under 8 USC § 1157; INA § 207


� 8 USC §1227(a)(2)(A)(i)(I); INA § 237(a)(2)(A)(i)(I).


� 8 USC § 1227 (a)(2)(A)(i)(II), INA §237(a)(2)(A)(i)(II).  Ergo, a single CIMT that is a Washington simple misdemeanor (maximum sentence of 90 days) neither will nor make you deportable under this ground, even if committed within 5 years of admission.  8 USC § 1227 (a)(2)(A)(i)(II), INA § 237(a)(2)(A)(i)(II).


� 8 USC § 1227(a)(2)(A)(ii), INA § 237(a)(2)(A)(ii). “Any alien who at any time after admission is convicted of two or more crimes involving moral turpitude, not arising out of a single scheme of criminal misconduct, regardless of whether confined therefor and regardless of whether the convictions were in a single trial, is deportable.”  If two charges are very closely linked they may be deemed a single CIMT, but this is narrowly defined.  Specific case-law defines a “single scheme.” See e.g., Gonzalez-Sandoval v. U.S. INS, 910 F.2d 614 (9th Cir. 1990); Matter of Adetiba, 20 I. & N. Dec. 506 (BIA 1992)


� 8 USC 1182(a)(2)(A)(ii)(II); INA 212(a)(2)(A)(ii)(II), is the “petty offense exception” to inadmissibility for a single crime involving moral turpitude (CIMT).   Basically a CIMT conviction must be a single, gross misdemeanor with a sentence not over 180 days to qualify for the inadmissibility exception.  A CIMT that makes a refugee or asylee deportable (e.g., because committed with 5 years of admission) may still be within the inadmissibility exception;  in that case a waiver is not required when applying for LPR status, even as a defense against deportation.


� 8 USC § 1159(c), INA § 209(c); Matter of Jean 23 I&N Dec. 373 ( A.G. 2002) (“Aliens who have committed violent or dangerous crimes will not be granted a discretionary waiver to permit adjustment of status from refugee to lawful permanent resident pursuant to section 209(c) of the Act except in extraordinary circumstances, such as those involving national security or foreign policy considerations, or cases in which an alien clearly demonstrates that the denial of status adjustment would result in exceptional and extremely unusual hardship. Depending on the gravity of the alien's underlying criminal offense, such a showing of exceptional and extremely unusual hardship might still be insufficient.”)


� Matter of Smriko, 23 I&N Dec. 836 (BIA 2005)(termination of refugee status is not a precondition to the initiation of removal proceedings against refugees who have adjusted their status to LPR).  “We join the Third Circuit in concluding that an alien who arrives in the United States as a refugee may be removed even if refugee status has never been terminated pursuant to 8 U.S.C. § 1157(c)(4).”  Kaganovich v. Gonzales  470 F.3d 894, 898 (9th Cir.  2006). “[Petitioner’s] refugee status was terminated in 2000 by reason of a criminal conviction,” Jama v. Immigration and Customs Enforcement  543 U.S. 335, 337, 125 S.Ct. 694, 697 (U.S., 2005)


� 8 USC §1227(a)(2)(A)(i)(I); INA § 237(a)(2)(A)(i)(I).


� 8 USC § 1227 (a)(2)(A)(i)(II), INA §237(a)(2)(A)(i)(II).  Therefore a single CIMT conviction that is a Washington state simple misdemeanor (maximum sentence of  90 days) will not make you deportable under this ground, even if committed within 5 years of admission.  8 USC § 1227 (a)(2)(A)(i)(II), INA § 237(a)(2)(A)(i)(II).


� 8 USC § 1227(a)(2)(A)(ii), INA § 237(a)(2)(A)(ii). “Any alien who at any time after admission is convicted of two or more crimes involving moral turpitude, not arising out of a single scheme of criminal misconduct, regardless of whether confined therefor and regardless of whether the convictions were in a single trial, is deportable.”  If two charges are very closely linked they may be deemed one single CIMT, but this is narrowly defined.  Specific case-law defines a “single scheme.” See e.g., Gonzalez-Sandoval v. U.S. INS, 910 F.2d 614 (9th Cir. 1990); Matter of Adetiba, 20 I. & N. Dec. 506 (BIA 1992)


� 8 USC § 1158(c)(2)(B), INA §208 (c)(2)(B),  and 8 USC § 1158 (b)(2)(A)(ii), INA § 208(b)(2)(A)(ii), 8 CFR §§ 208.13(c),  208.24


� 8 USC § 1159(c); INA § 209(c); Matter of Jean 23 I. & N. Dec. 373 ( A.G. 2002)


� 8 USC §1158(b)(1)(A), INA § 208(b)(1)(A): “The Secretary of Homeland Security or the Attorney General may grant asylum to an alien  . . .if the Secretary of Homeland Security or the Attorney General determines that such alien is a refugee . . .” (emphasis added)


� 8 USC §§1227(a)(2)(A)(i)(I),(II); INA §§ 237(a)(2)(A)(i)(I),(II). Deportability for a single CIMT requires both commission of the crime within 5 years of admission and a potential sentence for the offense of at least  one year. However, even if a person with a non-immigrant visa avoids immediate deportability, he or she is still subject to future inadmissibility after departure, unless the crime also fits the  separate inadmissibility exception  for one CIMT at 8 USC 1182(a)(2)(A)(ii)(II); INA 212(a)(2)(A)(ii)(II) 


�  See 8 USC 1182(a)(2)(A)(ii)(II); INA 212(a)(2)(A)(ii)(II).(i.e.: only one CIMT conviction; not more than a gross misdemeanor; sentence not over 180 days)


� “10-year” cancellation of removal at 8 USC §§ 1229b(b)(1)(B) and (C) INA §§ 240A(b)(1)(B) and (C); See e.g. Matter of Almanza-Arenas 24 I&N Dec. 771 (BIA 2009).


�  See VAWA, or Special Rule Cancellation of Removal at 8 USC 1229b(b)(2)(A)(iv); INA § 240A(b)(2)(A)(iv);  and VAWA self petitioning at 8 USC §§ 1154(a)(1)(A)(iii), (a)(1)(A)(iv),(a)(1)(B)(ii), or (a)(1)(B)(iii);INA §§  204(a)(1)(A)(iii), (a)(1)(A)(iv),(a)(1)(B)(ii), or (a)(1)(B)(iii); See 8 CFR §§ 204.1(a)(3), 204.2(c) (describing procedures for self-petitioning) . 


	See also 8 USC § 1101(f)(8); INA § 101(f)(8) for statutory bars to good moral character (GMC) . There is a limited exception to the bar to GMC for some applicants who are the battered spouse or child of a USC or LPR if the commission of the offense can be shown to have been related to the abuse. See 8 USC § 1154(a)(1)(C), INS § 204(a)(1)(c); and 8 USC § 1229b(b)(2)(C), INS § 240A(b)(2)(C);





� � HYPERLINK "http://trac.syr.edu/tracreports/bulletins/overall/monthlyjul09/fil/" ��http://trac.syr.edu/tracreports/bulletins/overall/monthlyjul09/fil/�   “’Reentry of deported alien’ (Title 8 U.S.C Section 1326) was the most frequent recorded lead charge. ‘Reentry of deported alien’(Title 8 U.S.C Section 1326) was ranked 1 a year ago, while it was the 2 most frequently invoked 5 years ago.” Id.





�  8 USC § 1326(b), INA § 276(b); United States Sentencing Commission, Guidelines Manual,(USSG) §2L1.2 (Nov. 2008). 


�  8 USC § 1227(a)(2), INA § 237(a)(2) “Criminal offenses  (A) General crimes. (i) Crimes of moral turpitude. Any alien who— (I)  is convicted of a crime involving moral  turpitude committed within five years (or 10 years in the case of an alien provided lawful permanent resident status under section 245(j) of this title) after the date of admission, and (II) is convicted of a crime for which a sentence of one year or longer may be imposed, is deportable. (ii) Multiple criminal convictions. Any alien who at any time after admission is convicted of two or more crimes involving moral turpitude, not arising out of a single scheme of criminal misconduct, regardless of whether confined therefor and regardless of whether the convictions were in a single trial, is deportable.


� In the case of  a lawful permanent resident (LPR), not all brief departure and lawful re-entries constitute “admissions,” for the purpose of counting the 5 years.  See 8 USC §1101(a)(13)(C); INA § 101(a)(13)(C). See Shivaraman v. Ashcroft  360 F.3d 1142 (9th Cir. 2004); Matter of Musiliu Aremu Shanu  23 I. & N. Dec. 754 (BIA 2005).


� 8 USC § 1227(a)(2)(A)(i)(I); INA § 237(a)(2)(A)(i)(I)


� 8 USC § 1227(a)(2)(A)(i)(II); INA § 237(a)(2)(A)(i)(II)


� 8 USC § 1227(a)(2)(A)(ii); INA § 237(a)(2)(A)(ii)


� 8 USC § 1227(a)(2)(A)(ii); INA § 237(a)(2)(A)(ii)


� Matter of Adetiba, 20 I. & N. Dec. 506 (BIA 1992), and Matter of Gutnick, 13 I. & N. Dec. 412 (BIA 1969); Ninth Circuit cases on the CIMT “single scheme” issue include Leon-Hernandez v. U.S. INS, 926 F.2d 902 (9th Cir. 1990), and Gonzalez-Sandoval v. U.S. INS, 910 F.2d 614 (9th Cir. 1990).


�  The “single scheme” requirement only pertains to the CIMT deportation ground. It does not apply to the CIMT inadmissibility ground


� 8 USC § 1182(a)(2), INA § 212(a)(2) Criminal and Related Grounds.(A) Conviction of Certain Crimes


(i) In General.  Except as provided in clause (ii), any alien convicted of, or who admits having committed, or who admits committing acts which constitute the essential elements of— (I)  a crime involving moral turpitude (other than a purely political offense) or an attempt or conspiracy to commit such a crime, . . .  is inadmissible.


(ii) Exception. Clause (i)(I) shall not apply to an alien who committed only one[CIMT] crime   if— (I)	the crime was committed when the alien was under 18 years of age, and the crime was committed (and the alien released from any confinement to a prison or correctional institution imposed for the crime) more than 5 years before the date of application for a visa or other documentation and the date of application for admission to the United States, or   (II) the maximum penalty possible for the crime of which the alien was convicted (or which the alien admits having committed or of which the acts that the alien admits having committed constituted the essential elements) did not exceed imprisonment for one year and, if the alien was convicted of such crime, the alien was not sentenced to a term of imprisonment in excess of 6 months (regardless of the extent to which the sentence was ultimately executed).


� 8 USC § 1101(f)(3), INA § 101(f)(3)


� 8 USC § 1182(a)(2)(A)(ii)(II); INA 212(a)(2)(A)(ii)(II) 


� Under RCW 9A.28.020(3)(e) an attempt to commit a crime that is a gross misdemeanor (max. sentence= 365 days)  becomes a simple misdemeanor (max. sentence = 90 days).


� 8 USC 1182(a)(2)(A)(ii)(II); INA 212(a)(2)(A)(ii)(II) 


� “As for the moral turpitude that man unveiled to me, even with tears of penitence, I can not, even in memory, dwell on it without a start of horror.”  Strange Case of Dr. Jekyll and Mr. Hyde - by Robert Louis Stevenson.  (Sounds like it must be the really bad stuff, that turpitude.) But cf.: “The error of our eye directs our mind:  What error leads must err; O, then conclude Minds sway'd by eyes are full of turpitude.” Cressida, in Troilus and Cressida by Shakespeare


� Gonzalez v. Barber, 207 F.2d 398, 400 (9th Cir. 1953), aff’d 374 U.S. 637 (1954). Navarro-Lopez v. Gonzales  503 F.3d 1063, 1076 n1. (9th Cir. 2007)


� See, e.g., Jordan v. DeGeorge, 341 U.S. 223 (1951).  The State Department provides that the determination of whether a crime involves moral turpitude “shall be based upon the moral standards generally prevailing in the United States.”  22 CFR § 40.21(a)(1).  


�  Wing v. United States, 46 F.2d 755 (7th Cir. 1931); Tutrone v. Shaughnessy, 160 F. Supp. 433 (S.D.N.Y. 1958); Matter of Franklin, 20 I. & N. Dec. 867 (BIA 1994), aff’d,72 F.3d 571 (8th Cir. 1995); Matter of L-V-C-, 22 I. & N. Dec. 594 (BIA 1999); Matter of Mueller, 11 I. & N. Dec. 268 (BIA 1965). See also Matter of Short, 20 I. & N. Dec. 136, 139 (BIA 1989) (“Moral turpitude is a nebulous concept, which refers generally to conduct that shocks the public conscience”); and Bouvier's Law Dictionary (3rd Ed. 1914)


� Jordan v. DeGeorge, 341 U.S. 223, 227-332 (1951).  


� Navarro-Lopez, id. at 1076 citing Goldeshtein v. INS, 8 F.3d 645, 647-50 (9th Cir. 1993).  See also Carty v. Ashcroft, 395 F.3d 1081 (9th Cir. 2005).


� See, e.g., Navarro-Lopez, supra and Quintero-Salazar v. Keisler, 506 F.3d 688, 693 (9th Cir. 2007).   


� Matter of Short, 20 I&N Dec. 136 (BIA 1989)(“[m]oral turpitude cannot be viewed to arise from some undefined synergism by which two offenses are combined to create a crime involving moral turpitude, where each crime individually does not involve moral turpitude”).  See also Matter of Torres-Varela, 23 I&N Dec. 78, 86 (BIA 2001)(en banc) (reaffirming Short by holding that third simple driving under the influence conviction does not involve moral turpitude, where a single conviction would not). But see Matter of Lopez-Meza 2 I. & N. Dec. 1188 (BIA 1999)


� Marmolejo-Campos v. Holders, 558 F.3d 903 (9th Cir. 2009) upholding BIA ruling  in Matter of Lopez-Meza 2 I. & N. Dec. 1188 (BIA 1999),  that the offense for aggravated driving under the influence, which prohibits driving drunk with the knowledge that one does not have a valid license, involves moral turpitude. There is no analogous statute in the RCW.


�   Matter of Silva- Trevino 24 I&N Dec. 687, 697 (AG 2008) 


� United States ex rel. Griffo v. McCandless, 28 F.2d 287 (E.D. Pa. 1928).


� Matter of K,  7 I. & N. Dec. 178 (BIA 1956); Matter of Lopez-Meza 22 I&N 1188 (BIA 1999) (“While it is generally the case that a crime that is ‘malum in se’ involves moral turpitude and that a ‘malum prohibitum'’ offense does not, this categorization is more a general rule than an absolute standard.”)


� Matter of Torres-Varela  23 I. & N. Dec. 78, 83 (BIA 2001); Matter of G-, 1 I&N Dec. 59, 60 (BIA 1941) (the standard used in judging an offense is “that prevailing in the United States as a whole, regarding the common view of our people concerning its moral character”). 


� Contradictory case-law on turpitude and “evil intent’ summarized:





See Rodriguez-Herrera v. INS, [52 F.3d 238 (9th Cir. 1995)] supra, at 240 (noting that the United States Court of Appeals for the Ninth Circuit has “held only that without an evil intent, a statute does not necessarily involve moral turpitude”); Gonzalez-Alvarado v. INS, 39 F.3d 245, 246 (9th Cir. 1994) (noting that “[a] crime involving the willful commission of a base or depraved act is a crime involving moral turpitude, whether or not the statute requires proof of evil intent”); Guerrero de Nodahl v. INS, [407 F.2d 1405, (9th Cir. 1969)],  supra, at 1406; Matter of Franklin, 20 I&N Dec. 867, 868 (BIA 1994) (“Among the tests to determine if a crime involves moral turpitude is whether the act is accompanied by a vicious motive or a corrupt mind.”); Matter of Danesh,[19 I&N Dec. 669 (BIA 1988)]; supra; Matter of Wojtkow, 18 I&N Dec. 111 (BIA 1981); Matter of Medina, 15 I&N Dec. 611, 614 (BIA 1976) (stating that the “presence or absence of a corrupt or vicious mind is not controlling” and that criminally reckless behavior may be a basis for a finding of moral turpitude), aff'd sub nom. Medina-Luna v. INS, 547 F.2d 1171 (7th Cir. 1977). But see Matter of Khourn, 21 I&N Dec. 1041, 1046 (BIA 1997) (“The Board has held that ‘evil intent’ is a requisite element for a crime involving moral turpitude.”); Matter of Flores, 17 I&N Dec. 225, 227 (BIA 1980) (holding that an “evil or malicious intent is said to be the essence of moral turpitude”); Matter of Abreu-Semino, 12 I&N Dec. 775, 777 (BIA 1968) *84 (finding that “crimes in which evil intent is not an element, no matter how serious the act or harmful the consequences, do not involve moral turpitude”).





Torres-Varela 23 I&N Dec. at 83 -84. 





� Jordan v. De George, 341 U.S. 223, 229 (1951) (“[F]raud has consistently been regarded as such a contaminating component in any crime that American courts have, without exception, included such crimes within the scope of moral turpitude.”)


� Navarro-Lopez  v. Gonzales, 503 F.3d 1063, 1074-75 (9th Cir. 2007)(en banc) (Reinhardt, J., concurring).


� Matter of Silva Trevino 24 I. & N. Dec. 687 (A.G.  2008)


� Matter of Silva-Trevino  24 I. & N. Dec. 687, 709 (A.G.  2008)


�  Matter of Silva-Trevino  24 I&N Dec. 687, 709:  “I believe the definition in existing Board precedent merits judicial deference under controlling Supreme Court decisions. See, e.g., Brand X, 545 U.S. at 982. That said, this opinion rearticulates the Department's definition of the term in a manner that responds specifically to the judicial criticism.”  


� See, e.g. Matter of Perez-Contreras 20 I&N 615 (BIA 1992)(Washington Assault 3 with criminal negligence is not a CIMT); Silva-Trevino at 709, n1.


�  “When reviewing an agency's interpretation of its governing statute, we follow the two-step framework famously set forth in Chevron U.S.A. Inc., v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). Initially, we determine whether ‘the intent of Congress is clear.’ Id. at 842, 104 S.Ct. 2778. If it is, both the court and the agency “must give effect to the unambiguously expressed intent of Congress.” Id. at 842-43, 104 S.Ct. 2778. If the statute is ‘silent or ambiguous,’ however, we may not supply the interpretation of the statute we think best (as we would without an agency pronouncement), but must limit ourselves to asking ‘whether the agency's answer is based on a permissible construction of the statute.’ Id. at 843, 104 S.Ct. 2778.”   Marmolejo-Campos v. Holder  558 F.3d 903, 908 (9th Cir. 2009) 


� Marmolejo-Campos v. Holder 558 F.3d 903 (9th Cir. 2009)


� Matter of Lopez-Meza 22 I&N Dec.1188 (BIA 1999) There is no Washington offense that makes knowledge of a suspended license a statutory element of a DUI offense, so this is not directly applicable to the RCW.


� “The Attorney General's recent holding in Silva-Trevino is no improvement on the existing mess. . . .  The Attorney General's concept of ‘some scienter’ therefore includes just about every possible mental state and even one imputed mental state, without providing any indication of which one would be sufficient in what circumstances. Silva-Trevino's ‘scienter’ standard is thus wholly vacuous.” Marmolejo-Campos v. Holder  558 F.3d 903, 924 (9th Cir 2009) Berzon, dissenting 


� Marmolejo-Campos v. Holder  558 F.3d 903, 935 (9th Cir 2009).  Matter of Lopez-Meza 22 I&N Dec.1188 (BIA  1999)  is a published BIA case about an Arizona aggravated DUI law which has knowledge that an accused person’s drivers license is suspended as an additional element. The BIA held this to be a CIMT, because of the “heightened deviance from accepted moral standards” even though the offenses of DUI and DWLS taken separately would not be held CIMTs.


� Marmolejo-Campos v. Holder  558 F.3d 903, 907 (9th Cir. 2009) 


� Jean-Louis v. Attorney General of U.S.  582 F.3d 462, 473 (3rd Cir. 2009). The 7th Circuit has adopted an approach similar to that of the AG in Silva-Trevino in Ali v. Mukasey, 521 F.3d 737 (7th Cir. Apr 04, 2008)


� Jean-Louis. at 473 -474


� As of March, 2010.


�  Note that the term “categorical approach” is sometimes used to include both steps, of which the modified categorical approach is the second, and sometimes used as referring only to the first analytic step based on the elements of the statute. 


� Gonzales v. Duenas-Alvarez  549 U.S. 183, 186, 127 S.Ct. 815, 817 (2007), applying Taylor v. U.S.  495 U.S. 575, 600, 110 S.Ct. 2143, 2159 (1990) 


� Gonzales v. Duenas-Alvarez, 127 S. Ct. 815, 820 (2007); see also, e.g., Chang v. INS, 307 F.3d 1185 (9th Cir. 2002), Tokatly v. Ashcroft, 371 F.3d 613 (9th Cir. 2004). The categorical approach was applied to cases resolved by a guilty plea in  Shepard v. U.S. 544 U.S. 13, 125 S.Ct. 1254  (2005)


� Gonzales v. Duenas-Alvarez, 127 S. Ct. 815, 820 (2007); see also, e.g., Chang v. INS, 307 F.3d 1185 (9th Cir. 2002), Tokatly v. Ashcroft, 371 F.3d 613 (9th Cir. 2004).


� See, e.g., Ruiz-Vidal v. Gonzales, 473 F. 3d 1072 (9th Cir. 2007) (government failed to prove deportability because it did not establish that the offense involved a federally-defined controlled substance, and hence was a controlled substance offense for immigration purposes).


� See, e.g. Matter of Cassisi 10 I&N Dec 136 (BIA 1963).


� “Only where the statute under which the respondent was convicted includes some offenses which involve moral turpitude and some which do not do we look to the record of conviction, meaning the indictment, plea, verdict, and sentence, to determine the offense for which the respondent was convicted. Matter of Esfandiary, [16 I&N Dec. (BIA 1979)]; Matter of Ghunaim, 15 I & N Dec. 269 (BIA 1975); Matter of Lopez, 13 I & N Dec. 725 (BIA 1971); Matter of S-, 2 I & N Dec. 353 (BIA, AG1945).”  Matter of Short  20 I. & N. Dec. 136, 137 -138 (BIA 1989); See also Matter of Pichardo 21 I&N Dec 330, 335 (BIA 1996)


� Suazo-Perez v. Mukasey 512 F.3d 1222 (9th Cir. 2008).


� Taylor v. U.S.  495 U.S. 575, 602, 110 S.Ct. 2143, 2160 (1990)





� Shepard v. U.S.  544 U.S. 13, 20-21, 125 S.Ct. 1254, 1259 - 1260 (U.S., 2005); See also Matter of Teixeira, 21 I. & N. Dec. 316, 319 (BIA 1996) and Matter of Short, 20 I. & N. Dec. 136, 137-38 (BIA 1989).


� See, e.g.  Parrilla v. Gonzales  414 F.3d 1038, 1044 (9th Cir. 2005). This is the main reason why an Alford plea is almost always a bad idea for a non-citizen— it put things into the record of conviction that make it more specific. See also Matter of Teixeira 21 I. & N. Dec. 316, 321 (BIA 1996)(applied to firearms)


� Matter of Cassisi 10 I&N Dec136 (BIA 1963)


� Huerta-Guevara v. Ashcroft, 321 F.3d 883, 888 (9th Cir.2003); United States v. Corona-Sanchez, 291 F.3d 1201, 1212 (9th Cir.2002). 


�  “We have also traditionally applied an analysis that closely resembles the categorical approach to determine whether an alien has a ‘conviction’ that falls within a federally defined category of crimes leading to deportation. See Matter of Gertsenshteyn, 24 I&N Dec. 111, 112 (BIA 2007); Matter of Sweetser, 22 I&N Dec. 709, 715 (BIA 1999); Matter of Pichardo, 21 I&N Dec. 330, 335 (BIA 1996); Matter of Madrigal, 21 I&N Dec. 323, 327 (1996); Matter of Ghunaim, 15 I&N Dec. 269, 270 (BIA 1975), modified on other grounds, Matter of Franklin, 20 I&N Dec. 867 (BIA 1994); Matter of S-, 2 I&N Dec. 559 (C.O., BIA 1946; A.G. 1947); Matter of S-, 2 I&N Dec. 353, 357 (BIA, A.G. 1945); Matter of N-, 1 I&N Dec. 181 (BIA 1941). Indeed, in Matter of Sweetser, supra, at 715, we characterized our approach to ‘divisible’ statutes as being ‘identical to how the federal courts have applied the categorical approach.’” Matter of Babaisakov  24 I. & N. Dec. 306, 311 (BIA  2007)


� Matter of Pichardo-Sufren  21 I. & N. Dec. 330, 335 (BIA 1996)


� Matter of Silva- Trevino 24 I&N Dec. 687, 704 (AG 2008) 


� Silva-Trevino, at 704.


� The “realistic probability” test is imported from  Gonzales v. Duenas-Alvarez 549 U.S. 183,192 127, S.Ct. 815, 822  (2007) which dealt with the reach of  the aggravated felony 'theft offense' under 8 USC § 1101(a)(43)(G) 


� See Jean-Louis v. Attorney General of U.S.  582 F.3d 462, 471 (3rd Cir. 2009) (“Silva-Trevino eschews our approach of analyzing the least culpable conduct hypothetically sufficient to sustain conviction, in favor of a “realistic probability” test. 24 I. & N. Dec. at 697. Under this approach, “in evaluating whether an alien's prior offense is categorically one that involved moral turpitude, immigration judges should determine whether there is a ‘realistic probability, not a theoretical possibility,’ that a State or Federal criminal statute would be applied to reach conduct that does not involve moral turpitude.” Id. at 689-90 (citation omitted). To demonstrate a ‘realistic probability’ of conviction, the alien must identify an actual conviction for comparable conduct. “id.)


� Silva-Trevino, at 708


� Jean-Louis v. Attorney General of U.S.  582 F.3d 462, 482 (3rd Cir 2009)(“Based on the foregoing analysis, we will not defer to the methodology adopted by the Attorney General, which we conclude is predicated on an impermissible reading of the INA, is contrary to Congress's intent, and would overturn nearly a century of jurisprudence.”)


� Ali v. Mukasey  521 F.3d 737, 743 (7th Cir 2008)


� United States v. Grisel 488 F.3d 844, 850 (9th Cir. 2007); see also Cerezo v. Mukasey, 512 F.3d 1163, 1167 (9th Cir. 2008)(“state statute plainly and specifically criminalizes conduct outside the contours of the federal definition”)


�  The CIMT determination is “an issue that justifies a departure from the Taylor/Shepard framework because moral turpitude is a non-element aggravating factor that ‘stands apart from the elements of the [underlying criminal] offense.’ (internal citation omitted).”   Silva-Trevino At 701


�  Matter of Grazley 14 I. & N. Dec. 330 (BIA 1973)( “Ordinarily, a conviction for theft is considered to involve moral turpitude only when a permanent taking is intended.”) Matter of N, 7 I&N Dec. 356 (BIA 1956)(“Moral turpitude exists where there is a taking with intent to permanently deprive the owner of property.”); see also Matter of V-Z-S-  22 I&N Dec. 1338, 1361 (BIA 2000);Matter of T, 3 I&N Dec. 641 (BIA 1949); Matter of P, 2 I&N Dec. 887 (BIA 1947); Matter of D, 1 I&N Dec. 143 (BIA 1941); Matter of M-, 2 I&N Dec. 686 (BIA 1946);


� State v. Komok, 113 Wash.2d 810, 816-17, 783 P.2d 1061 (1989); State v. Crittenden  146 Wash.App. 361, 370, 189 P.3d 849, 853 (Wash.App. Div. 1,2008) Under Washington law, intent to deprive can also mean intent to use information or records without authorization. RCW §9A.56.010 (6)


� “This categorical approach, however, may permit the sentencing court to go beyond the mere fact of conviction in a narrow range of cases where a jury was actually required to find all the elements of generic burglary. For example, in a State whose burglary statutes include entry of an automobile as well as a building, if the indictment or information and jury instructions show that the defendant was charged only with a burglary of a building, and that the jury necessarily had to find an entry of a building to convict, then the Government should be allowed to use the conviction for enhancement.”  Taylor v. U.S.  495 U.S. 575, 602, 110 S.Ct. 2143, 2160 (1990)


� There may be a degree of conflict between proposing a narrow “to convict” jury instruction that minimizes the chance of conviction, and proposing the broadest possible instruction for later immigration purposes, if the jury convicts on a divisible statute.


� United States v. Esparza-Ponce, 193 F.3d 1133 (9th Cir. 1999) Matter of Medina-Lopez, 10 I. & N. Dec. 7, (BIA 1962) Matter of Esfandiary, 16 I. & N. Dec. 659 (BIA 1979) Rashtabadi v. INS, 23 F.3d 1562 (9th Cir. 1994)
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