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SUMMARY PRACTICE POINTS:

· A single alcohol-related DUI offense is not a crime involving moral turpitude nor an aggravated felony under immigration law (even where a 365 day sentence imposed.  

· A plea to negligent driving is an okay, immigration safe alternative.

· The immigration consequences of reckless driving are somewhat uncertain and so defense counsel should exercise caution prior to advising client to accept such a plea. 
· DUI, like any conviction, will constitute a negative discretionary factor in any application for immigration benefits (e.g. greencard, U.S. citizenship).
I. Identify Immigration Status, Criminal History & Defense Goals

A. Identifying Immigration Status and Criminal History
· Immigration Status Determines Consequences:  A person’s immigration status will determine which immigration laws she will be subject to, e.g., undocumented persons are subject to different grounds than lawful permanent residents.  
· Undocumented Persons (UP):  Note many UP (except those w/prior deportations) have avenues for obtaining lawful status, particularly if they have U.S. citizen spouse or parents and have never left the U.S.  Two types of UP:  1). Entered illegally and have never had status; 2). Came lawfully with a temporary visa (e.g. student or tourist) that has since expired.     .   

· Lawful Permanent Residents (LPR or greencard holders) & Refugees
:   Face permanent loss of their lawful status and deportation.  Identify how long person has had lawful status. 
· Temporary (non-immigrant) Visa Holders (e.g. student & tourist visas):  Identify if person’s status is current or expired.   If current, goals = LPRs & refugees.  If expired, goals = UPs. 
· Obtain Complete Criminal History.   Prior criminal convictions impact the immigration consequences analysis of current charges.  It is critical to have a complete history (including misdemeanors and sentences imposed (regardless of time suspended).  
· Mandatory Immigration Detention.   Many convictions can trigger detention once person is in deportation proceedings, which can last for months/years if the person fights deportation.
· Deportation is Permanent.  It is virtually impossible to obtain/regain lawful status if deported.  Illegal re-entry after deportation is the most-prosecuted federal felony and carries sentence enhancements if defendant has prior convictions.  
B. Determine Defense Goals For Your Client

      1.    Defense Goals For Undocumented Persons (UPs)
· Avoid ICE apprehension by getting/staying out of jail.  A UP who goes to jail for even one day is likely to encounter ICE, get an immigration detainer imposed and end up in ICE custody & removal proceedings. If no detainer has yet been imposed, getting out of jail asap may be highest priority.  
· Preserve avenues to obtain lawful status.  Congress currently debating immigration law changes that will provide UP with avenue to get lawful permanent resident (LPR) status.  Many UPs already have avenues to obtain lawful status, especially if LPR/USC spouse. Criminal convictions could render them ineligible to do this.   Preserving avenue(s) to obtain LPR status may be highest priority.   
2.  Defense Goals For Lawful Permanent Residents (LPRs) & Refugees
· Avoid a conviction that triggers deportation.  Even where you do, advise clients not to leave the U.S. or apply for LPR status/citizenship without first consulting an immigration attorney.  
· If #1 is not possible, preserve avenues for relief from deportation.  LPRs and refugees will get a hearing before an immigration judge who has the power to grant discretionary “relief from removal (deportation)” through one of several legal avenues to qualifying noncitizens. Generally speaking, that means LPRs with 7 years of residency and refugees/asylees who’ve not yet become LPRs.
II.   Possible Immigration Consequences Of A Conviction Under This Statute

A. A DUI Offense Is Not A Crime Involving Moral Turpitude (CIMT) 

   Both the Ninth Circuit and the Board of Immigration Appeals have reaffirmed the long-established rule that simple, alcohol-related DUI does not constitute a CIMT offense, and thus, does not trigger the CIMT grounds of inadmissibility under 8 U.S.C. 1182(a)(2)(A) nor the CIMT grounds of deportation under 8 U.S.C. 1227(a)(2).
  

   In 1999 the Board of Immigration Appeals (BIA) held that an Arizona offense for driving under the influence while legally prohibited from driving is a crime involving moral turpitude.
   Washington does not have a single aggravated DUI offense that contains these two elements (prohibiting DUI while the license is suspended).  A person can be convicted separately of driving while prohibited from doing so, and of driving under the influence, but the separate convictions do not constitute CIMT convictions within the Lopez-Meza rule.

   As of July 1st, 2007 a who acquires four or more prior DUIs (or certain other driving offenses) will see any subsequent DUI charge elevated to a felony under RCW 46.61.502(6).
  This is a purely recidivist statute that does not add or alter any elements of the DUI offense itself. As such a DUI under this provision should not constitute a CIMT under immigration law.  The BIA has ruled that “[m]oral turpitude cannot be viewed to arise from some undefined synergism by which two offenses are combined to create a crime involving moral turpitude, where each crime individually does not involve moral turpitude.”
  

B. A DUI Offense Doest Not Constitute An Aggravated Felony

  For several years after the 1996 amendments to the immigration statute, the government charged DUI offenses where a 365 day sentence was imposed (regardless of time suspended) as an aggravated felony under 8 U.S.C. 1101(a)(43)(F).  This provision of the immigration statute classified as an aggravated felony any conviction for a crime of violence (as defined under 18 U.S.C. 16) where there was a sentence imposed of one year or more (regardless of time suspended).   However, in 2001 the U.S. Supreme Court settled the issue by its ruling in Leocal v. Ascroft holding that DUI  offenses, such as those included under RCW 46.61.502, that lack any intentional mens rea cannot constitute  a crime of violence under 18 U.S.C. 16.
   
C. DUI As A Controlled Substance Violation Under Immigration Law
   Driving offenses involving controlled substances are more problematic and dangerous for noncitizens than alcohol-related offenses.   A DUI conviction under RCW § 46.61.502(1)(b) or (c), or under RCW 46.61.504(1)(b) or (c) for physical control of a vehicle based on being under the influence of a drug; or for Negligent Driving  First Degree RCW 46.61.5249 for  “exhibit[ing] the effects of having . . .  an illegal drug” should be avoided whenever possible, since:

· any conviction for violating any law or regulation “relating to a controlled substance” is both a deportable and inadmissible offense with potentially very harsh immigration consequences
; 

· drug abuse and addiction are grounds of inadmissibility and deportability that do not require a conviction to be triggered. A noncitizen is inadmissible if the drug addiction or abuse is current; and deportable if addiction or abuse occurred at any time after admission into the United States. 

   Depending on the particular drug and the circumstance of the case, your client may have arguments to say that a driving offense for being under the influence of an illegal drug does not meet the requirements for being a controlled substance violation under immigration law.  However, this is a significant risk and given the lack of appointed counsel in immigration proceedings your client may not be in a position to make such arguments.   As such, given that a plea to being under the influence of drugs instead of alcohol could seriously prejudice your client,  counsel should avoid unnecessary admissions of drug use by the defendant whenever possible. 

D. When DUI Can Trigger Health-Related Grounds Of Inadmissibility
   Under certain circumstances the government has asserted that a DUI is indicative of a mental disorder (alcoholism) with behavior that has posed a threat (drunk-driving), which makes a non-citizen inadmissible under health-related grounds.
      
   Undocumented persons in the process of applying for lawful permanent resident status and are required to do so by applying for an immigrant visa at a U.S. Consulate, particularly the U.S. Consulate in Juarez, Mexico, should be aware that they will be subject to this ground of inadmissibility if the have a DUI conviction within the last 2 years at the time of their consular interview.
 Consular decisions are not reviewable.  Negligent driving an reckless driving convictions do not appear to trigger this health-related ground of inadmissibility.  

E.  Convictions Are Negative Discretionary Factors In Applications for      Immigration Benefits  
While a DUI (or reckless driving or negligent driving) conviction may not trigger a ground of removal or a statutory bar to seeking immigration benefits (e.g. lawful status, citizenship) it will always need to be disclosed on any immigration application.  Additionally, it will constitute a negative discretionary factor (and as such possible basis for denial) in the adjudication of the application.  As such, counsel should advise their client to comply with all conditions imposed to ameliorate this negative impact on future applications for immigration benefits.  

F.  Alternative Pleas
· Reckless driving (RD) under RCW 46.61.500 - RD under this statute has traditionally not been classified as a CIMT or an aggravated felony offense under immigration law.  However, under recent caselaw the definition of what constitutes a CIMT has bee the subject of controversial litigation and remains somewhat in flux as to RD.
  While it does not appear that at present the government has changed its practice and begun to charge RD as a CIMT and, thus a basis for removal (i.e. deportation), given the uncertainty counsel should exercise caution and review the WDA practice advisory on RD prior to advising a client to accept this as an alternative plea option.   See See the WDA’s Immigration Project advisory for this crime, available at the Immigration Project Resources link at the WDA website – www.defensenet.org.    
· Negligent Driving (ND) Under RCW 4.61.5249 - ND under this statute is not a CIMT, nor an aggravated felony, under immigration law and does not trigger any additional grounds of removal.  Other than being a negative discretionary factor in an application for immigration benefits it is “immigration safe.”  See the WDA practice advisory for additional information.  See See the WDA’s Immigration Project advisory for this crime, available at the Immigration Project Resources link at the WDA website – www.defensenet.org.     
· Physical Control (PC) under RCW 46.61.504 - PC under this statute is not a CIMT, nor an aggravated felony, under immigration law and does not trigger any additional grounds of removal.  Other than being a negative discretionary factor in an application for immigration benefits it is “immigration safe.”  See the WDA practice advisory on PC for additional information.  See See the WDA’s Immigration Project advisory for this crime, available at the Immigration Project Resources link at the WDA website – www.defensenet.org.     
� For individual case assistance defense counsel should contact WDA’s Immigration Project staff:  Jonathan Moore at � HYPERLINK "mailto:jonathan@defensenet.org" ��jonathan@defensenet.org� or 206-623-4321 or Ann Benson at � HYPERLINK "mailto:abenson@defensenet.org" ��abenson@defensenet.org� or 360-385-2538.  


� This offense is a gross misdemeanor unless it falls under §6.  Effective July 1, 2007, offenses under §(6) constitute class C felonies.


� People who come to the US in refugee status must apply for LPR status after one year, although many take longer to do so.  People granted asylum in the U.S. can also apply to be LPRs.


� For additional information and analysis on crimes involving moral turpitude under immigration law go to the CIMT advisory available on the WDA website at: CITE.   


� Marmolejo-Campos v. Gonzales, 558 F.3d 903 (9th Cir. 2009) (en banc); Matter of Torres-Varela, 23 I&N Dec. 78 (BIA 2001).    


� Matter of Lopez-Meza, 22 I&N Dec. 1188 (BIA 1999) . The Ninth Circuit overturned Lopez-Meza, holding that the particular Arizona statute was divisible for moral turpitude purposes because it could be violated without the person actually driving the vehicle. Hernandez-Martinez v Ashcroft, 329 F.3d 1117  (9th Cir). However, in its more recent decision in Marmelejo-Campos v. Holder, supra, the court reversed itself and upheld the BIA’s decision in Lopez-Meza finding that the crime of DUI and combined with some other restriction, such as a violation for a suspended driver’s license, could constitute a CIMT.  


� The recidivist felony will occur if: “(a) The person has four or more prior offenses within ten years as defined in RCW 46.61.5055; or (b) the person has ever previously been convicted of vehicular homicide while under the influence of intoxicating liquor or any drug, RCW 46.61.520(1)(a), or vehicular assault while under the influence of intoxicating liquor or any drug, RCW 46.61.522(1)(b).”


� Matter of Short 20 I&N Dec. 136 (BIA 1989)


� For additional information and analysis about aggravated felonies under immigration law please consult the aggravated felony advisory on the WDA’s website available at:  CITE


� Leocal v. Ashcroft, 125 S.Ct. 377, 383 (2004). (Florida felony DUI conviction was not a COV:  “[i]n no ‘ordinary or natural’ sense can it be said that a person risks having to ‘use’ physical force against another person in the course of operating a vehicle while intoxicated and causing injury.”) See also United States v. Trinidad-Aquino, 259 F.3d 1140 (9th Cir. 2001) (DUI not a crime of violence and thus not an aggravated felony under INA 101(a)(43)(F)); Montiel-Barraza v. INS, 275 F.3d 1178 (9th Cir. 2002); U.S. v. Portillo-Mendoza, 273 F.3d 1224, 1228 (9th Cir. 2001).


� See 8 U.S.C 1182(a)(2)(A)(i)(II) and 8 U.S.C. 1227(a)(2)(B).  


� INA § 212(a)(2)(A)(iii); 8 USC 1182(a)(1)(A)(iii).  


� See Wheeler, Charles, Update from Ciudad Juarez, Benders Immigration Bulletin,


January 1, 2007, Vol.12 N.1., 


All immigrant visas for Mexican nationals, who are unable to “adjust status” to permanent resident from inside the US, are processed at the Juarez Consulate. We have not heard of other Consulates imposing such a de facto rule. There is an immigrant waiver available for some people found inadmissible under health grounds, but it is complicated to obtain. INA 212(g)(3); 8 USC § 1182(g)(3).


� See Marmolejo-Campos v. Holder, 503 F.3d 558 (9th Cir. 2009)(en banc); Navarro-Lopez v. Gonzales, 503 F.ed 1063 (9th Cir 2007); Matter of Silva-Trevino, 24 I&N Dec. 687 (A.G. 2008).  
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