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SUMMARY PRACTICE POINTS:

· DWLS is not a crime that triggers any grounds of deportation/removal or inadmissibility.

· DWLS, like any other criminal conviction, will constitute an negative discretionary factor in any application for immigration benefits (e.g. citizenship, lawful permanent resident status (a.k.a. greencard)).
I. Identify Immigration Status, Criminal History & Defense Goals

A. Identifying Immigration Status and Criminal History
· Immigration Status Determines Consequences:  A person’s immigration status will determine which immigration laws she will be subject to, e.g., undocumented persons are subject to different grounds than lawful permanent residents.  
· Undocumented Persons (UP):  Note many UP (except those w/prior deportations) have avenues for obtaining lawful status, particularly if they have U.S. citizen spouse or parents and have never left the U.S.  Two types of UP:  1). Entered illegally and have never had status; 2). Came lawfully with a temporary visa (e.g. student or tourist) that has since expired.     .   

· Lawful Permanent Residents (LPR or greencard holders) & Refugees
:   Face permanent loss of their lawful status and deportation.  Identify how long person has had lawful status. 
· Temporary (non-immigrant) Visa Holders (e.g. student & tourist visas):  Identify if person’s status is current or expired.   If current, goals = LPRs & refugees.  If expired, goals = UPs. 
· Obtain Complete Criminal History.   Prior criminal convictions impact the immigration consequences analysis of current charges.  It is critical to have a complete history (including misdemeanors and sentences imposed (regardless of time suspended).  
· Mandatory Immigration Detention.   Many convictions can trigger detention once person is in deportation proceedings, which can last for months/years if the person fights deportation.
· Deportation is Permanent.  It is virtually impossible to obtain/regain lawful status if deported.  Illegal re-entry after deportation is the most-prosecuted federal felony and carries sentence enhancements if defendant has prior convictions.  
B. Determine Defense Goals For Your Client

      1.    Defense Goals For Undocumented Persons (UPs)
· Avoid ICE apprehension by getting/staying out of jail.  A UP who goes to jail for even one day is likely to encounter ICE, get an immigration detainer imposed and end up in ICE custody & removal proceedings. If no detainer has yet been imposed, getting out of jail asap may be highest priority.  
· Preserve avenues to obtain lawful status.  Congress currently debating immigration law changes that will provide UP with avenue to get lawful permanent resident (LPR) status.  Many UPs already have avenues to obtain lawful status, especially if LPR/USC spouse. Criminal convictions could render them ineligible to do this.   Preserving avenue(s) to obtain LPR status may be highest priority.   
2.  Defense Goals For Lawful Permanent Residents (LPRs) & Refugees
· Avoid a conviction that triggers deportation.  Even where you do, advise clients not to leave the U.S. or apply for LPR status/citizenship without first consulting an immigration attorney.  
· If #1 is not possible, preserve avenues for relief from deportation.  LPRs and refugees will get a hearing before an immigration judge who has the power to grant discretionary “relief from removal (deportation)” through one of several legal avenues to qualifying noncitizens. Generally speaking, that means LPRs with 7 years of residency and refugees/asylees who’ve not yet become LPRs.
II.   Possible Immigration Consequences Of A Conviction Under This Statute

The offense of driving while license invalidated/suspended (DWLS) under RCW 46.20.642 does not fit into any category that makes a person inadmissible or deportable under immigration law.

A. DWLS Is Not a Crime Involving Moral Turpitude
The definition of what constitutes a “crime of moral turpitude” under immigration law has been complicated by the Attorney General’s 2008 decision in Matter of Silva-Trevino.
  In Silva-Trevino the Attorney General, inter alia, purported to establish a consistent definition of the term “crime involving moral turpitude.”   In so doing he stated, “[t]he hallmark of moral turpitude is a reprehensible act committed with an appreciable level of consciousness or deliberation.”
  The decision goes on to state, “the foregoing general definition also encompasses the many judicial precedents recognizing that crimes involving moral turpitude involve reprehensible conduct that is committed intentionally or with some other form of scienter such as willfulness or recklessness.”
  It also “includes crimes that have no specific act involving recognized moral turpitude, but where the crime itself causes “significant societal harm” and the defendant did it “willfully and knowingly.”
   Both the Silva-Trevino decision and the definition of what constitutes a CIMT continue to be the subject of much present litigation.
            

  However, the caselaw has always required some degree of scienter more than negligence.  Since no mens rea is required to violate RCW 46.20.342, it cannot be a CIMT.
B. DWLS Cannot Be Classified As An Aggravated Felony.

   The other removal/deportation grounds that are at issue in driving offense cases are: (1) aggravated felonies (crimes of violence), and (2) aggravated felonies (involving “obstruction of justice”).  No part of the statute has the use of force as an element. Nor does it have as an element the interference with an ongoing judicial process or intent to obstruct an officer.  Thus, it is not possible for it to be classified as an aggravated felony.
    C.  Convictions Are Negative Discretionary Factors In Applications for             Immigration Benefits   

   While a physical control conviction may not trigger a ground of removal or a statutory bar to seeking immigration benefits (e.g. lawful status, citizenship) it will always need to be disclosed on any application for immigration benefits (e.g. citizenship, lawful permanent resident status).  Additionally, it will constitute a negative discretionary factor (and as such possible basis for denial) in the adjudication of the application.  As such, counsel should advise their client to comply with all conditions imposed to ameliorate this negative impact on future applications for immigration benefits and to consult with competent immigration counsel prior to submitting any such applications.  

� For individual case assistance defense counsel should contact WDA’s Immigration Project staff:  Jonathan Moore at � HYPERLINK "mailto:jonathan@defensenet.org" ��jonathan@defensenet.org� or 206-623-4321 or Ann Benson at � HYPERLINK "mailto:abenson@defensenet.org" ��abenson@defensenet.org� or 360-385-2538.  


� This offense can be charged as a is a simple or gross misdemeanor under Washington law with a maximum possible sentence of 90 days (simple) or 365 days (gross).


� People who come to the US in refugee status must apply for LPR status after one year, although many take longer to do so.  People granted asylum in the U.S. can also apply to be LPRs.


� The three primary removal/deportation grounds that are at issue in driving offense cases are: (1) a conviction for an aggravated felony “crime of violence” for which the term of imprisonment is one year or more, (2) a conviction that constitutes an aggravated felony under the “obstruction of justice” prong of that provision of immigration law, and (3) a conviction constituting a “crime involving moral turpitude.”  8 USC 1101(a)(43)(F)&(S); 8 USC 1227(a)(2)(A)(iii); 8 USC 1182(a)(2)(A)(i)(I); 8 USC 1227(a)(2)(A)(i).


� 24 I&N Dec. 687 (BIA 2008).	


� Silva-Trevino, 24 I&N 687, at 706 & n.5.	


� Silva-Trevino, 24 I&N 687, at 706 & n.5.  


� Id.	


� See Matter of Louissaint, 24 I&N Dec. 754, 756 (BIA 2009) (“According to the Attorney General, a crime involving moral turpitude involves reprehensible conduct committed with some degree of scienter, either specific intent, deliberateness, willfulness or recklessness.”) (referring to Matter of Silva-Trevino); Marmolejo-Campos v. Holden, 558 F.3d 903, 910 (9th Cir. 2009) (stating that the Attorney General, in Silva-Trevino, established “a uniform framework” for determining a CIMT). 
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