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SUMMARY PRACTICE POINTS:

· Some of the offenses under this statute are likely to be considered crimes involving moral turpitude (CIMT) offenses.  Negotiating to a non-CIMT offense, or carefully crafting the plea statement, per the analysis herein, may be critical.  

· None of the offenses under this statute will constitute aggravated felonies under immigration law.   

· Any conviction, even to an alternative non-CIMT offense, will be a negative discretionary factor in any application for immigration benefits (e.g., citizenship, lawful permanent resident status (a.k.a. a greencard).   
I. Identify Immigration Status, Criminal History & Defense Goals

A. Identifying Immigration Status and Criminal History
· Immigration Status Determines Consequences:  A person’s immigration status will determine which immigration laws she will be subject to, e.g., undocumented persons are subject to different grounds than lawful permanent residents.  
· Undocumented Persons (UP):  Note many UP (except those w/prior deportations) have avenues for obtaining lawful status, particularly if they have U.S. citizen spouse or parents and have never left the U.S.  Two types of UP:  1). Entered illegally and have never had status; 2). Came lawfully with a temporary visa (e.g. student or tourist) that has since expired.     .   

· Lawful Permanent Residents (LPR or greencard holders) & Refugees
:   Face permanent loss of their lawful status and deportation.  Identify how long person has had lawful status. 
· Temporary (non-immigrant) Visa Holders (e.g. student & tourist visas):  Identify if person’s status is current or expired.   If current, goals = LPRs & refugees.  If expired, goals = UPs. 
· Obtain Complete Criminal History.   Prior criminal convictions impact the immigration consequences analysis of current charges.  It is critical to have a complete history (including misdemeanors and sentences imposed (regardless of time suspended).  
· Mandatory Immigration Detention.   Many convictions can trigger detention once person is in deportation proceedings, which can last for months/years if the person fights deportation.
· Deportation is Permanent.  It is virtually impossible to obtain/regain lawful status if deported.  Illegal re-entry after deportation is the most-prosecuted federal felony and carries sentence enhancements if defendant has prior convictions.  
B. Determine Defense Goals For Your Client

      1.    Defense Goals For Undocumented Persons (UPs)
· Avoid ICE apprehension by getting/staying out of jail.  A UP who goes to jail for even one day is likely to encounter ICE, get an immigration detainer imposed and end up in ICE custody & removal proceedings. If no detainer has yet been imposed, getting out of jail asap may be highest priority.  
· Preserve avenues to obtain lawful status.  Congress currently debating immigration law changes that will provide UP with avenue to get lawful permanent resident (LPR) status.  Many UPs already have avenues to obtain lawful status, especially if LPR/USC spouse. Criminal convictions could render them ineligible to do this.   Preserving avenue(s) to obtain LPR status may be highest priority.   
2.  Defense Goals For Lawful Permanent Residents (LPRs) & Refugees
· Avoid a conviction that triggers deportation.  Even where you do, advise clients not to leave the U.S. or apply for LPR status/citizenship without first consulting an immigration attorney.  
· If #1 is not possible, preserve avenues for relief from deportation.  LPRs and refugees will get a hearing before an immigration judge who has the power to grant discretionary “relief from removal (deportation)” through one of several legal avenues to qualifying noncitizens. Generally speaking, that means LPRs with 7 years of residency and refugees/asylees who’ve not yet become LPRs.
II.   Possible Immigration Consequences Of A Conviction Under This Statute

A. Overview of RCW 46.52.020
   This offense involves multiple possible crimes.  Failure to comply with the requisite stopping, reporting or rendering assistance provisions is a Class C felony Class C in case of injury, a Class B in case of death, or a Gross Misdemeanor (if the vehicle car strikes an already deceased person or merely causes property damage).  Failure to move a vehicle safely off the roadway at the time of the accident is a simple Misdemeanor.
   A conviction under this statute generally requires proof that: a defendant (1) was “involved” in an accident that included injury or death of an individual, or damage to an occupied vehicle; (2) knows or should have known that s/he was “involved” in the accident; (3) left the scene without providing the requisite information or without providing assistance.  Washington courts determined the term “involved in an accident” is a question of fact.  Being “involved” is not limited to reckless or illegal behavior. 
  Nor is it required that defendant be the cause of the accident or injury.
  
   The purpose of this statute is two-fold:  (1) to prevent people from avoiding liability for their acts; and (2) to provide assistance for injured persons.
  The State need not prove knowledge of death, injury or property damage, but only that defendant knew or should have that s/he was involved in an accident.
 Being “involved” does not require reckless or illegal behavior, nor that the defendant’s vehicle caused the damage.

B.  RCW 46.52.020 Can Be Classified As A Crime Involving Moral Turpitude

   Under recent caselaw developments, there is significant risk that, depending upon which particular elements of the offense defendant is found guilty of committing, RCW 46.52.020 will be considered by immigration authorities to be a crime involving moral turpitude (CIMT).  In Silva-Trevino the Attorney General, inter alia,  purported to establish a consistent definition of the term “crime involving moral turpitude.”   In so doing he stated, “[t]he hallmark of moral turpitude is a reprehensible act committed with an appreciable level of consciousness or deliberation.”
  The decision goes on to state, “the foregoing general definition also encompasses the many judicial precedents recognizing that crimes involving moral turpitude involve reprehensible conduct that is committed intentionally or with some other form of scienter such as willfulness or recklessness.”
  It also “includes crimes that have no specific act involving recognized moral turpitude, but where the crime itself causes “significant societal harm” and the defendant did it “willfully and knowingly.”
   In the wake of the Silva-Trevino decision the definition of what constitutes a CIMT continues to be the subject of much present litigation.
   
    However, in two recent controlling 9th Circuit decisions the court has held that statutes similar to RCW 46.52.020 under Hawaii and California law, both involving “hit and run attended”, were not categorically CIMT offenses because the statute could be violated both by conduct that is “morally reprehensible” (CIMT) and conduct that is not (non-CIMT).
  Both statutes, like RCW 46.52.020, could be violated by something as simple as failing to provide one of several required forms of identification, such as a vehicle registration number, which is not reprehensible conduct evidencing an attempt to avoid responsibility.  The court recognized that a record of conviction establishing that the defendant was convicted of conduct that is ‘morally reprehensible”, such as leaving the scene of the accident or failure to provide assistance to persons who were injured would constitute a CIMT offense.  Thus, the specific elements of conviction, or specific provisions of the statute that defendant was convicted of violating, are of critical importance to avoid a conviction that will be classified as a CIMT.   
B. H&R Unattended Cannot Be Classified As An Aggravated Felony.

· Aggravated Felony Provision Crime of Violence Under 8 U.S.C. 1101(a)(43)(F) 

Since nothing in the elements of this misdemeanor provision involves the use or threat of the use of force, as required under 18 USC § 16 in order to be an aggravated felony COV it cannot be classified as an aggravated felony under this provision.    This statute involves the punishment of a failure of an affirmative duty to report an accident or collision.  The collision or harm to property is not the offense being punished here.
  

· Aggravated Felony As An Offenses “Relating to the Obstruction of Justice Under 8 U.S.C. 1101(a)(43)(S) 

   The immigration statute’s aggravated felony definition at 8 USC 1101(a)(43) includes a provision that designates as an aggravated felony an “offense relating to obstruction of justice, perjury or subornation of perjury, or bribery of a witness” if a sentence of a year is imposed.
  A primary concern, therefore, is to avoid imposition of a one year sentence regardless of time suspended, for any single offense that would be defined as “relating to” obstruction of justice, perjury or subornation, or bribery of a witness. 

   Although the caselaw from the Board of Immigration Appeals analyzing this provision have been somewhat inconsistent and confusing, they have determined that the elements of obstruction of justice include: (1) a pending judicial proceeding; (2) the defendant must have knowledge or notice of the pending proceeding; and (3) the defendant must have acted corruptly, that is with the intent to influence, obstruct, or impede that proceeding in its due administration of justice.”
 Defining obstruction of justice as active interference with an ongoing judicial process also is consistent with the context of the aggravated felony statute.  The other offenses listed in § 101(a)(a)(43)(S) -- perjury, subornation of perjury, and bribery of a witness—all relate to direct interference with and subversion of a judicial or administrative hearing, by lying under oath or tampering with witnesses.

   Since RCW 46.52.010 contains no element of interference with a judicial proceeding it cannot be classified as an offense, “relating to the obstruction of justice” under current interpretations of this aggravated felony ground.   

C. Plea Strategies & Safer Alternatives
· Do not do an Alford plea.  

· The plea statement should be carefully crafted to not include facts indicating that defendant left the scene of the accident or refused to render assistance to any injured persons.  Rather the plea statement should seek to recite portions of the statute that involve a failure to comply with the requisite reporting obligations.  Keep admissions of intent behind the failure to notify out of the record of conviction.
·  Determine if defendant falls within either of the CIMT exceptions or could do so:

A. If lawfully admitted (e.g. greencard, refugee or nonimmigrant visa such as tourist or student) ONE gross misdemeanor CIMT conviction will not trigger removal UNLESS it was committed within 5 years of admission and carries maximum possible sentence of one year (365 versus 364 or less days).
  
· Plea will not trigger removal if no CIMT priors and not w/in 5 years of admission;

· If w/in 5 years of admission, this could trigger removal if defendant pleads to a CIMT portion of the statute. Counsel should attempt to negotiate to one of the safer alternatives below or carefully craft the plea statement language as indicated supra.  

B. If undocumented, one CIMT conviction will not trigger removal (or inadmissibility) IF:

· No CIMT priors, maximum possible sentence is not more than one year, and actual sentence imposed was not more than 180 days (regardless of time suspended).  

· Since certain portions of this offense carries a maximum possible sentence of more than one year, this exception does not apply and those portions of offense will trigger removal/inadmissibility for an undocumented client.  

· Attempt to negotiate to one of the provisions that fits w/in this exception (while carefully crafting the plea statement) or one of the alternative offenses below.  

· Plead guilty to the alternative Malicious Mischief (RCW 9A.48.070) -  Negotiate a plea to malicious mischief, or attempted malicious mischief, in any degree under RCW 9A.48.070-090.  One theory in support of this would be to assert that the defendant’s conduct could constitute an attempt to diminish the value of property, as contemplated in the definition of malicious mischief at RCW 9A.48.100, given the significant possibility that the reckless driving would (or did) cause damage to property.  Be sure to request a sentence of 364 days imposed (regardless of time suspended) if the plea is to malicious mischief in the third degree.
· Plead guilty to the alternative offense of Disorderly Conduct (RCW 9A.84.030).  Disorderly Conduct is clearly neither a CIMT nor a COV under immigration law.  It does not trigger grounds of deportation, inadmissibility or any provisions of the aggravated felony definition.
D. Convictions Are Negative Discretionary Factors In Applications for             Immigration Benefits   

   While a conviction under this statute may not trigger a ground of removal or a statutory bar to seeking immigration benefits (e.g. lawful status, citizenship) it will always need to be disclosed on any application for immigration benefits (e.g. citizenship, lawful permanent resident status).  Additionally, it will constitute a negative discretionary factor (and as such possible basis for denial) in the adjudication of the application.  As such, counsel should advise their client to comply with all conditions imposed to ameliorate this negative impact on future applications for immigration benefits and to consult with competent immigration counsel prior to submitting any such applications.  

� For individual case assistance defense counsel should contact WDA’s Immigration Project staff:  Jonathan Moore at � HYPERLINK "mailto:jonathan@defensenet.org" ��jonathan@defensenet.org� or 206-623-4321 or Ann Benson at � HYPERLINK "mailto:abenson@defensenet.org" ��abenson@defensenet.org� or 360-385-2538.  


� This offense is a simple misdemeanor under Washington law with a maximum possible sentence of 90 days.


� People who come to the US in refugee status must apply for LPR status after one year, although many take longer to do so.  People granted asylum in the U.S. can also apply to be LPRs.


� State v. Perebeynos, 121 Wash.App. 189, 87 P.3d 1216, 1219 (Div. I, 2004) (being “involved” in an accident can encompass less action than reckless or illegal behavior); State v. Hughes, 80 Wn. App. 196, 202, 907 P.2d 336 (1995) (whether a driver is “involved” is a fact-specific determination to be made on a case-by-case basis).


� State v. Bourne, 90 Wn. App. 963, 970-1, 954 P.2d 366 (1998).


� Perebeynos, at 195.


� State v. Vela, 100 Wn.2d 636, 639, 673 P.2d 185 (1983).  “[T]he statute cannot be construed to require knowledge of injuries...  Knowledge of the accident is all the knowledge that the law requires. If a motorist knows he has been involved in an accident and fails to stop, he is guilty of violating RCW 46.52.020. If only property damage is done in the accident, he is guilty of a misdemeanor for failure to stop. If injury or death to a person results from the accident, he is guilty of a felony for failure to stop.  The statute… serves the underlying rationale of facilitating investigation of accidents and providing immediate assistance to those injured. To require an additional element of knowledge would tend to defeat the public interest which is served by requiring persons involved in vehicle collisions to stop and provide identification and other personal information and to be available to render assistance if required.” id at 641. 


� State v. Perebeynos, 121 Wash.App. 189, 87 P.3d 1216, 1219 (Div. I, 2004) (being “involved” in an accident can encompass less action than reckless or illegal behavior); State v. Hughes, 80 Wn. App. 196, 202, 907 P.2d 336 (1995) (whether a driver is “involved” is a fact-specific determination to be made on a case-by-case basis).


� Silva-Trevino, 24 I&N 687, at 706 & n.5.	


� Silva-Trevino, 24 I&N 687, at 706 & n.5.  


� Id.	


� See Matter of Louissaint, 24 I&N Dec. 754, 756 (BIA 2009) (“According to the Attorney General, a crime involving moral turpitude involves reprehensible conduct committed with some degree of scienter, either specific intent, deliberateness, willfulness or recklessness.”) (referring to Matter of Silva-Trevino); Marmolejo-Campos v. Holden, 558 F.3d 903, 910 (9th Cir. 2009) (stating that the Attorney General, in Silva-Trevino, established “a uniform framework” for determining a CIMT). 


� Cerezo v. Mukasey, 512 F.3d 1163 (9th Cir., 2007);  Latu v. Mukasey, 547 F.3d 1070 (9th Cir. 2008).  


� See Leocal v. Ashcroft, 125 S.Ct 377, (2004); U.S. v. Trinidad-Aquino, 259 F.3d 1140, 1145 (9th Cir. 2001) (“use…against” and not just mere accidental movement is what is required to find a crime of violence in a statute such as this).


� INA § 101(a)(43)(S); 8 USC § 1101(a)(43)(S).   


� Matter of Espinoza, Int. Dec. 3402 (BIA 1999).  Compare, Matter of Batista-Hernandez, 21 I&N Dec. 955 (BIA 1997). See also,  United States v. Grubb, 11 F.3d 426, 437 (4th Cir. 1993); United States v. Aguilar, 115 S.Ct. 2357 (1995) (giving false statements to an FBI agent who may or may not testify before a grand jury is not sufficient to constitute a violation of 18 USC. § 1503.)


� See 8 U.S.C. 1227(a)(2)(A)(i).


� Even though it does not trigger removal, this conviction, as a CIMT, can trigger statutory bar to being granted citizenship for 5 years, which a plea to ATTEMPTED violation would also avoid.   
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