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SUMMARY PRACTICE POINTS:
· Physical Control (PC) does not trigger any removal (deportation grounds), including crimes involving moral turpitude (CIMT).
· Counsel should exercise caution if the case involves use of any controlled substance.  
· PC, like any conviction, will constitute a negative discretionary factor in any application for immigration benefits (e.g. greencard, U.S. citizenship).   
I. Identify Immigration Status, Criminal History & Defense Goals

A. Identifying Immigration Status and Criminal History
· Immigration Status Determines Consequences:  A person’s immigration status will determine which immigration laws she will be subject to, e.g., undocumented persons are subject to different grounds than lawful permanent residents.  
· Undocumented Persons (UP):  Note many UP (except those w/prior deportations) have avenues for obtaining lawful status, particularly if they have U.S. citizen spouse or parents and have never left the U.S.  Two types of UP:  1). Entered illegally and have never had status; 2). Came lawfully with a temporary visa (e.g. student or tourist) that has since expired.     .   

· Lawful Permanent Residents (LPR or greencard holders) & Refugees
:   Face permanent loss of their lawful status and deportation.  Identify how long person has had lawful status. 
· Temporary (non-immigrant) Visa Holders (e.g. student & tourist visas):  Identify if person’s status is current or expired.   If current, goals = LPRs & refugees.  If expired, goals = UPs. 
· Obtain Complete Criminal History.   Prior criminal convictions impact the immigration consequences analysis of current charges.  It is critical to have a complete history (including misdemeanors and sentences imposed (regardless of time suspended).  
· Mandatory Immigration Detention.   Many convictions can trigger detention once person is in deportation proceedings, which can last for months/years if the person fights deportation.
· Deportation is Permanent.  It is virtually impossible to obtain/regain lawful status if deported.  Illegal re-entry after deportation is the most-prosecuted federal felony and carries sentence enhancements if defendant has prior convictions.  
B. Determine Defense Goals For Your Client

      1.    Defense Goals For Undocumented Persons (UPs)
· Avoid ICE apprehension by getting/staying out of jail.  A UP who goes to jail for even one day is likely to encounter ICE, get an immigration detainer imposed and end up in ICE custody & removal proceedings. If no detainer has yet been imposed, getting out of jail asap may be highest priority.  
· Preserve avenues to obtain lawful status.  Congress currently debating immigration law changes that will provide UP with avenue to get lawful permanent resident (LPR) status.  Many UPs already have avenues to obtain lawful status, especially if LPR/USC spouse. Criminal convictions could render them ineligible to do this.   Preserving avenue(s) to obtain LPR status may be highest priority.   
2.  Defense Goals For Lawful Permanent Residents (LPRs) & Refugees
· Avoid a conviction that triggers deportation.  Even where you do, advise clients not to leave the U.S. or apply for LPR status/citizenship without first consulting an immigration attorney.  
· If #1 is not possible, preserve avenues for relief from deportation.  LPRs and refugees will get a hearing before an immigration judge who has the power to grant discretionary “relief from removal (deportation)” through one of several legal avenues to qualifying noncitizens. Generally speaking, that means LPRs with 7 years of residency and refugees/asylees who’ve not yet become LPRs.
II.   Possible Immigration Consequences Of A Conviction Under This Statute

A.  Physical Control Does Not Trigger Crime Related Removal Grounds
   There is no Washington State or immigration case law suggesting that RCW 46.61.540 (Physical Control) constitutes a crime involving moral turpitude (CIMT) or an aggravated felony under immigration law. Given the language of the statute and the lack of any specified mens rea, this statute is likely to be treated as analogous to a DUI offense for purposes of immigration law.  DUI has been held to be neither a CIMT nor an aggravated felony.

B.  Avoid Physical Control  Conviction Involving Use of an Illegal Drug 
   Drug abuse and addiction are grounds of inadmissibility and deportability.  A noncitizen is inadmissible if the drug addiction or abuse is current and deportable if the addiction or abuse occurred at any time after admission into the United States.
  Also, admitting the “acts constituting the essential elements” of a crime relating to a controlled substance can result in inadmissibility for drug crimes.
 It would be important to keep admissions to use of illegal drugs out of the record of conviction:  charging document, plea statement (including any factual basis for the plea, and judgment and sentence.  
   The offense’s connection to alcohol consumption might be of some concern if the person is going to be applying for an immigrant visa at the US consulate in Ciudad Juarez, Mexico.

C.  Convictions Are Negative Discretionary Factors In Applications for             Immigration Benefits   
   While a physical control conviction may not trigger a ground of removal or a statutory bar to seeking immigration benefits (e.g. lawful status, citizenship) it will always need to be disclosed on any application for immigration benefits (e.g. citizenship, lawful permanent resident status).  Additionally, it will constitute a negative discretionary factor (and as such possible basis for denial) in the adjudication of the application.  As such, counsel should advise their client to comply with all conditions imposed to ameliorate this negative impact on future applications for immigration benefits and to consult with competent immigration counsel prior to submitting any such applications.  

� For individual case assistance defense counsel should contact WDA’s Immigration Project staff:  Jonathan Moore at � HYPERLINK "mailto:jonathan@defensenet.org" ��jonathan@defensenet.org� or 206-623-4321 or Ann Benson at � HYPERLINK "mailto:abenson@defensenet.org" ��abenson@defensenet.org� or 360-385-2538.  PLEASE FIX FOOTNOTE SPACING HERE


� This offense is a gross  misdemeanor under Washington law with a maximum possible sentence of 365 days.


� People who come to the US in refugee status must apply for LPR status after one year, although many take longer to do so.  People granted asylum in the U.S. can also apply to be LPRs.


� See Leocal v. Ashcroft, 543 U.S. 1, 11, 1255 S.Ct. 377 (2004) ( Crimes with an unspecified mens rea cannot constitute “crimes of violence” under 18 U.S.C. 16, as required to be an aggravated felony under 8 U.S.C. 1101(a)(43)(F); Fernandez-Ruiz v. Gonzales, 466 F.3d 1121, 1129 (9th Cir. 2006) (“using force negligently or less is not a crime of violence”); Marmolejo-Campos v. Gonzales, 558 F.3d 903 (9th Cir. 2009) (en banc) (garden variety DUI convictions are not CIMT offenses); Matter of Torres-Varela, 23 I&N Dec. 78 (BIA 2001) (same).     


� INA § 212(a)(1)(A)(iii), 8 USC § 1182(a)(1)(A)(iii) [inadmissibility ground];  INA § 237(a)(2)(B)(ii), 8 USC § 1227(a)(2)(B)(ii) [deportation ground].


� INA § 212(a)(2)(A)(i)(II), 8 USC § 1182(a)(2)(A)(i)(II).  A conviction under RCW § 46.61.5249 (c) is not necessarily conclusive as to these drug-related grounds; it would just be better avoided if at all possible.


� See excerpt from the January 1st, 2007,  Bender’s Immigration Bulletin, “Update from Ciudad Juarez” by Charles Wheeler.  Summary of information provided by Santiago Burciaga, Chief of Immigrant Visa Section at Ciudad Juarez, & Warren Jannssen, nearest USCIS Officer in Charge:


“Inadmissibility for Prior DUI:  If the applicant has been convicted of even one driving while intoxicated (DUI) during the last two years, he or she will be denied an immigrant visa based on the health-related ground of inadmissibility for having a physical or mental disorder.  The applicant will be issued a Class A certification.  If the DUI occurred between two and three years ago, it still might be considered, but there will not be an automatic denial.”


This is just a caution; we haven’t heard of this being a problem in relation to offenses other than DUI .
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