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I. Introduction 

A. The Merger of Immigration Enforcement into Local Criminal Justice Systems 

    The rapidly expanding merger of immigration enforcement with the criminal justice system is nowhere more visible than the increased number of defendants who are contending with the placement of immigration detainers (a.k.a. “holds” or “ICE
 detainers”).   Not only have the last several years seen a rapid expansion in the number of immigration detainers, the rapidity with which an immigration detainer is now issued in any given case is striking:  in many cases detainers are issued within a matter of hours after the person is booked into jail.

    Detainers are the primary immigration enforcement tool that ICE uses to apprehend noncitizens in the criminal justice system (CJS) and transfer them into immigration custody and, usually, removal (a.k.a. deportation) proceedings.  With Congressional appropriations for FY 2010 nearly reaching $1.5 billion dollars for these ICE enforcement programs focused on federal, state and local criminal justice systems, the issues presented by immigration detainers are destined to become more prevalent.   Understanding their impact is now critical to effective representation of noncitizen defendants.

   For additional information on ICE enforcement programs being merged into the CJS please see Overview of ICE ACCESS Programs: 287(g), the Criminal Alien Program, and Secure Communities.

B. Identifying Noncitizen Defendants & Their Defense Goals  

The critical first step in effective representation of noncitizen defendants is to identify them.  Identifying noncitizen defendants – and their immigration status – should be an established step in defense counsel’s initial client interactions or established intake processes.   There are essentially four categories of immigration status for noncitizen defendants.   

· Lawful Permanent Resident (LPRs) (a.k.a. greencard holders):  permitted to live and work in the U.S. indefinitely;

· Refugees and Asylees:  Also permitted to live and work in the U.S. indefinitely; can apply for LPR status after one year;

· Nonimmigrant Visa Holders:  Temporary visas to be lawfully in the U.S. for a specific purpose (e.g. student visa, tourist visa);

· Undocumented Persons:   Persons with no lawful immigration status either because they entered illegally and have never had it or because they had nonimmigrant visa status that has expired.   

   Your noncitizen client’s immigration status will often determine what the immigration consequences are that s/he will face as a result of her or his arrest, charges and/or conviction.  A noncitizen defendant’s immigration status will often determine what the defense goals will be for her or him.   It is critical to identify your client’s immigration status, and whether there is an immigration detainer placed on her prior to the custody determination and prior to your client’s posting any bail.   Immigration status will impact your client’s defense goals with respect to the criminal charges, but also in regard to any ICE detainer issued against her.       

PRACTICE POINT: See Appendix A for the 2-page advisory:  Identifying Your Noncitizen Client’s Immigration Status& Determining Defense Goals.  

II. Immigration Detainers Generally

A. Immigration Detainers and the Legal Authority to Issue Them

   Detainers are the key link in the process of identifying noncitizens in criminal custody and ensuring their transfer to ICE upon release, where they will either be placed in civil removal proceedings (and often ICE detention) or transferred into federal custody and prosecuted for immigration related crimes (e.g. illegal entry (8 U.S.C. 1325) or illegal reentry (8 U.S.C. 1326))

   Issued on Form I-247
, the detainer form plainly states, an immigration detainer is a notification request.   By filing a detainer on an individual, ICE is requesting that the jail notify them upon the individual’s release from criminal custody.
 The Board of Immigration Appeals has characterized a detainer as “merely an administrative mechanism to assure that a person subject to confinement will not be released from custody until the party requesting the detainer has an opportunity to act.” 

   Similarly, criminal courts have held that the lodging of an immigration detainer is a “mere expression of ICE’s intention to seek future custody” of defendant and that it is not equivalent to more traditional criminal “detainers” or “holds” since it provides no concurrent criminal basis for continued custody (such as the existence of pending criminal charges in another jurisdiction).
    

   Express statutory authority for issuance of detainers is contained in the immigration statute at 8 U.S.C. 1357(d).   Two notable features about this statutory provision are: (1). It limits the issuance of detainers to cases of noncitizens charged with controlled substance violations, and (2). It conditions the issuance of an ICE detainer upon a request initiated by the local, state or federal law enforcement officials who arrested and now have custody of the alleged noncitizen.

   The federal regulations that purport to implement this statutory language are located at 8 C.F.R. 287.7.  It is under this regulation that ICE detainers are issued.
  Unlike the statute, the regulations contain no limitation to controlled substance violations.  Moreover, under these regulations, the statutory requirement that the issuance of the detainer be predicated upon a request from the law enforcement agency is murky, at best.

   Despite the fact that the regulation is arguably ultra vires, ICE routinely issues detainers in all types of cases, not simply controlled substance violations.   Furthermore, it does so based upon its own actions, generally with routine (and often misinformed) acquiescence by state and local officials.
  There have been very few cases challenging this widespread practice to date.
 

PRACTICE POINTS:  

· ICE detainers are only a notification request to local jails to notify ICE upon release of the individual from criminal custody.

· ICE detainers are not an arrest warrant, which is issued under a separate provision of immigration law.

B. Identifying Noncitizens & Issuing Detainers Against Them

   There are now numerous immigration enforcement initiatives and federal programs operating in state and local jails and prisons.   Anyone whom the federal government believes to be a noncitizen and is suspected of being in violation of immigration laws is at risk of having a detainer placed on them.  It is now common practice for ICE agents to place detainers on anyone in criminal custody who has admitted to being foreign-born.   In many instances ICE issues the detainer prior to conducting any reliable investigation as to whether the person is, in fact, subject to deportation/removal.  

    While the specifics of the procedures for identifying noncitizens can vary amongst jurisdictions, ICE focuses on obtaining information from police officers at the scene of arrest or information taken during a jail’s booking process that identifies the persons who have a foreign place of birth.  This information is then used to lodge detainers against foreign born persons.  In many instances, either before or after the issuance of the detainer, ICE will also target these inmates for jail “interviews” during which time ICE obtains information about the person’s immigration history.  The admission of alienage at arrest or booking, along with information obtained during the jail “interview” is then used by the government to establish their case for removal/deportation of the individual.  

   In some instances, ICE agents have been known to engage in blatant racial profiling by issuing detainers on persons based upon a Latino (or “foreign-sounding”) last name or by singling out jail inmates based upon appearance.   The Secure Communities fingerprinting initiative
 will also give ICE the technological capacity to electronically issue a detainer for noncitizens who get a “positive hit” in the automatic immigration data base system check.  Additionally, reports from the field indicate that ICE has increased the issuance of detainers based upon telephonic inquiries from state and local officials who describe individuals in their custody or make the person talk to the ICE agent who then issues the detainer orally over the telephone.  

   In reality, the procedures for how ICE agents from local ICE offices identify and decide to place a detainer on an individual are disturbingly untransparent.  There are no additional governing regulations other than 8 C.F.R. 287.7.   Nor has ICE made any of the policies and procedures that govern its practices available to the public to date despite repeated requests from advocates.
    

PRACTICE POINT:  It is critical for defense counsel to establish a procedure for being able to determine what local jail practices are regarding how and when ICE detainers are issued against defendants.  Additionally, defense counsel must be able to be alerted to the presence of an ICE detainer on individual defendants as soon as possible, and certainly prior to any custody hearing.

C. Immigration Detainers Are Not Reliable Indicators of a Person’s Immigration Status or Whether S/he Will Be Deported

As the detainer Form I-247 
 indicates, the presence of an ICE detainer means that ICE believes that the person is a noncitizen.  The detainer Form I-247 makes no mention of the person’s specific immigration status.   While ICE places detainers against persons whom it believes are present in the U.S. without authorization, it also routinely places holds those lawfully in the U.S., including U.S. citizens.   The presence of an ICE detainer is not determinative of a person’s immigration status.

Nor is the presence of a detainer determinative of whether or not a person will be deported.  In some cases ICE does not pick up the person at all upon release from criminal custody and the expiration of the detainer.

Form I-247 provides ICE with four options to indicate the basis for issuing the detainer.
  In the vast majority of cases ICE will check the box on the form indicating that the detainer is being issued against this person because “[a]n investigation has been initiated to determine whether this person is removable from the United States.”   Such ambiguous terminology on its face demonstrates that it is neither determinative of a person’s immigration status but nor and indication as to whether the person will be subject to deportation.   
No legal determination of the individual’s deportability is made at the time that the detainer is issued.   Removal/deportation proceedings generally involve four steps:  1. Issuance of a charging document (usually a Notice to Appear pursuant to 8 U.S.C. 1229(a)); 2. A removal/deportation hearing before and immigration judge (or sometimes only and ICE official); 3. Consideration of any applications for relief from removal/deportation; 4.  Appeal of the immigration judge or ICE official’s decision to the Board of Immigration Appeals or the federal district or circuit courts.  Unless a person has a prior order of deportation, the ICE detainer is issued before any of these steps in the removal process.   

It is important to note that many undocumented noncitizens have avenues to obtain lawful immigration status.   Moreover, Congress is due to address immigration reform in 2010 and is expected to create an avenue for the approximately 12 million undocumented persons currently in the U.S. to apply for lawful immigration status.   

The ICE detainer unit is not charged with specifying the charges that will be brought against a person in removal proceedings.  Another unit, the ICE Notice to Appear Unit (NTA Unit), is charged with that task.  The ICE detainer unit, therefore, is not concerned with the specific grounds, if any, for which a person may face deportation.  It is merely concerned with identifying anyone whom it is interesting in investigating for possible placement in removal proceedings or federal criminal proceedings (primarily for prosecution under 8 U.S.C. 1326 – illegal reentry after deportation).      

Because the net is cast so widely, there is room for error.  ICE holds inevitably affect U.S. citizens and individuals with lawful status who are not subject to deportation.  It is important not to equate an ICE hold with the assumption that the person is deportable and will be deported or even that the case is active with ICE.  ICE holds are merely allegations that must be vetted by several bodies, including the Notice to Appear Unit within ICE
 and, in many cases, a federal immigration court.  Some of noncitizens may not be removable at all or they may have a basis to contest their removal and request relief in immigration court.  In many cases, they will re-enter their community.  

D.  Challenging or Lifting the Immigration Detainer

    While constitutional due process requirements would require some legal remedy, neither federal nor state law provides an explicit mechanism for challenging the immigration detainer.   Filing an action to remove a detainer has met with little success.   In general, state courts have held they lack jurisdiction to adjudicate a habeas or mandamus actions when defendants are otherwise lawfully in state custody because the immigration detainer does not constitute custody. 
 Another obstacle to challenging detainers against defendants in state and local custody is that any attempt to lift the detainer would be through a federal, not state, action.      

   Generally, the most expeditious way to seek release is to request that Immigration and Customs Enforcement agents lift the detainer.  However, ICE is not likely to respond without some evidence that the ICE detainer has been lodged incorrectly (e.g., against a U.S. citizen or against a lawful permanent resident (greencard holder) who is not deportable). You can submit birth certificates or obtain an analysis from an immigration attorney about how the person could have acquired citizenship or how the person is not deportable. If a noncitizen is deportable, ICE may be persuaded to exercise prosecutorial discretion and lift the immigration detainer on an individual eligible for immigration relief with substantial equities. 

PRACTICE POINT:   If you wish to pursue having your client’s immigration detainer lifted by ICE, please contact WDA’s Immigration Project for current contact information for the ICE officials with jurisdiction over your client’s case.  

E. Immigration Detainers & Speedy Trial Rights 

    In general, the mere presence of an immigration detainer does not impact calculations of speedy trial time periods under CrR 3.3.   The presence of an immigration detainer does not qualify for any of the exceptions for tolling the relevant time period listed at CrR 3.3(e).   In particular, an immigration detainer does not constitute any form of additional “charge”; nor does it constitute “custody”.
   The presence of an immigration detainer should not impact defense counsel’s ability to advocate on speedy trial issues.   Even with an immigration detainer, defense counsel may be able to argue that the state’s speedy trial rule or statute requires dismissal of the charges. 

    However, when a defendant with pending charges is released, the detainer is triggered and ICE may immediately take him into ICE custody.   The prosecutor may attempt to assert that the fact that defendant is in ICE custody tolls the speedy trial clock under CrR 3.3(e)(2), (6) and/or (8).   Or, when the defendant is unable to appear for the next court hearing the court may impose a bench warrant.  However, where it is in the interest of the client, defense counsel can resist both of these outcomes since both the prosecutor and the court can request that ICE produce the defendant for her/his court hearing and ICE has the power to do so.  Moreover, ICE has the power to issue a departure-control order precluding the departure of any noncitizen from the United States who is a party to a criminal proceeding.
.

    Washington Courts have yet to directly rule on issues related to the impact of immigration detainers on speedy trial rights.  However, the state courts that have addressed the issue have held that an immigration detainer does not constitute a pending charge or any action that creates a ‘hold’ on the defendant that impacts speedy trial calculations.
  

   Defenders should guard against prosecutors colluding with ICE to use the immigration detainer and transfer to ICE custody to avoid speedy trial requirements.  For example, the prosecutor may agree to the release of a defendant with an ICE detainer knowing that ICE will assume custody, thus, stopping the speedy trial clock.   While there is as yet no decision from Washington Courts on this issue, anecdotal reports indicate that this has occurred.     

    The Ninth Circuit has sided with the majority of federal courts to hold that the presence of immigration detainers and civil immigration detention does not normally trigger the federal Speedy Trial Act's thirty-day arrest-to-indictment time limit.
  However, the Ninth Circuit, along with her sister circuits, has recognized an exception to this interpretation for “cases of collusion between [immigration] officials and criminal authorities, where the civil detention is merely a ruse to avoid the requirements of the Speedy Trial Act.”

PRACTICE POINT:  WDA’s Immigration Project is interested in providing both technical advice and amicus briefing support to challenge the use of immigration detainers and transfer to ICE custody as a means of avoiding speedy trial limitations.  Please contact us if you encounter such a case. 

F. Immigration Detainer Impacts On Security Classifications, In-Custody Services, Pre & Post-Trial Detention Options (e.g. EHD)

    In-Custody Treatment Services & Security Classifications. The language on the detainer Form I-247 expressly states that the presence of the detainer in no way limits the discretion of local authorities regarding an inmate’s classification, eligibility for services or other treatment while incarcerated.
  In reality, the presence of an ICE detainer often impedes a noncitizen’s ability to get treatment and services while incarcerated.    While policies vary by county regarding local jails, the Washington Department of Corrections treats noncitizen inmates significantly different from their U.S. citizen counterparts.   Upon intake into DOC facilities at Shelton, noncitizen inmates are suspended from the normal classification process for a period of up to six months in order to permit ICE time to determine whether they will pursue removal orders during the noncitizen’s incarceration or await the conclusion of the inmate’s sentence.   Once ICE has completed whatever process it intends to pursue during the inmates time at DOC, DOC will proceed with its regular classification process.   Noncitizens with immigration detainers or final orders of removal are given lowest priority for accessing limited treatment and services while in DOC custody.

   DOSA & SSOSA.  Pursuant to RCW 9.94A.660(1)(e), noncitizen defendants subject to either an immigration detainer or an order of deportation are precluded from receiving a DOSA (Drug Offender Sentencing Alternative).   

   Unlike the DOSA statute, the SSOSA (Special Sex Offender Sentencing Alternative) statute at RCW 9.94A.670 does not specifically render noncitizens with detainers or orders of removal ineligible to receive a SSOSA.   However, the court is permitted to consider these in determining whether to grant a SSOSA and, it will likely be difficult to get a SSOSA imposed for a noncitizen who will be deported.

   Pre & Post-Trial Sentence/Detention Options.   Policies and practices will vary by jurisdiction as to how the presence of an immigration detainer impacts the availability of options for noncitizen defendants.  Defenders (outside King County, whose policies are articulated below) should clarify local policies to assess the viability of sentencing/custody alternatives.   

   Work Education Release (WER).   Ordered by the court at sentencing, WER is a partial confinement option and folks on WER are in the jail computer system. For in-custody defendants, the presence of an immigration detainer will likely preclude participation in court-ordered WER and the defendant will remain in secure detention for the duration of the sentence.   Out of custody defendants can participate in WER.  However, subsequent placement of an ICE detainer may result in revocation of WER placement and return to secure detention.  These are the policies of King County as well as DOC.
   

   Electronic Home Detention (EHD).  The impact of placement of an ICE detainer on EHM will also vary by jurisdiction.  However, in many locations, including King County, EHD policies with respect to detainers are the same as WER policies.   

   Community Center for Alternative Programs (CCAP).  This is a pre-trial, non-confinement option for out-of-custody King County defendants.   Defendants are not part of the jail computer system and, as such, ICE detainers cannot be placed on them.   

III. Immigration Detainers & Custody Determinations

A. The Presence of An Immigration Detainer Does Not Alter the Washington Constitutional Right To Bail 

   Article 1 § 20 of the Washington Constitution provides, “All persons charged with crime shall be bailable by sufficient sureties, except for capital offenses when the proof is evident, or the presumption great.”
  The federal Constitution does not contain an affirmative bail right.
   

   The right to bail is implemented by criminal court rule (CrR) 3.2 .  The rule specifies that, in noncapital cases, there is a presumption in favor of release on personal recognizance without the posting of any sureties at all.
  If conditions must be imposed in order to assure the defendant’s appearance at trial, the trial court must release the accused on the “least restrictive” of conditions that will reasonably assure his presence at future hearings.
  Therefore, the right to bail requires the court to impose the least restrictive conditions necessary, and preferably none at all.

   Where the prosecutor requests release conditions by arguing that the defendant presents a flight risk, the court rule provides a list of nine factors the court must consider in order to evaluate flight potential.



    None of the mandatory flight-risk factors reference the defendant’s immigration status.  Some states do direct courts to consider alienage, as does the federal government.
  The Washington Supreme Court could amend the court rule to make citizenship and/or immigration status a factor in the bail determination process, but it has not done so.  In reality, some of the flight-risk factors may implicitly overlap with immigration status, including “[t]he length of the accused’s residence in the community”
 and the catch-all provision covering “any other factors indicating the accused’s ties to the community.”
  These factors are not the same as a citizenship inquiry, however, and courts and prosecutors should not conflate the two.  A person’s ties to her community are not dependant on her nationality or even on the lawfulness or unlawfulness of her immigration status.   For example, countless undocumented people have resided in their communities for many years, are married and raising families, gainfully employed and are otherwise engaged members of their communities.   .  

    Counsel should inform the court that the rule does not instruct the court to consider nationality, and the catch-all factor is limited to information showing community ties; it does not permit an unbounded inquiry.  The Washington legislature has prohibited judicial inquiry into citizenship status during analogous criminal proceedings.
  Indeed, asking about a defendant’s immigration status may violate the defendant’s Fifth Amendment right against self-incrimination.

   If a detainer has been lodged, it is possible that ICE has pre-set an amount for an immigration bond.  Defenders should attempt to determine if this has occurred.  Bond in immigration proceedings is discretionary, not mandatory.
  If immigration officials have already decided that bond will be appropriate should they obtain custody of the defendant, then ICE does not deem the client to present an abnormally high risk of flight.
  The existence of immigration bonds, especially if one has already been set in your client’s case, can help show the court that immigration detainers are not determinative of flight risk.  

   In short, the Washington Constitution and the court rule do not permit citizenship or immigration status or the presence of an immigration detainer to be the overriding factor in custody determinations when release on personal recognizance or reasonable bail conditions would otherwise be appropriate.   Every bail context presents an inherent flight risk, a fact the framers were aware of when they drafted the constitutional right.  The presence of an ICE detainer should merely be factor into the normal bail analysis.

PRACTICE POINT:  Where your client is undocumented, DO NOT disclose her/his immigration status on the record (or anywhere, if possible).   Client’s with lawful immigration status (e.g. lawful permanent residents (a.k.a. greencard holders) and refugees should disclose their immigration status on the record only where doing so would further establish their community ties.

PRACTICE POINT:   Counsel should assert traditional bail factors to mitigate the impact of defendant’s noncitizen status and potential placement in deportation proceedings.   Counsel should also consult with immigration experts to ascertain relief from deportation that defendant will be able to pursue, as well as the likelihood of release on bond from immigration custody during deportation proceedings.   For example, an undocumented defendant with a spouse, children, employment and significant residence in the U.S. may be eligible for bond in immigration proceedings and be able to petition the immigration court for lawful status to remain in the U.S.  

B. Bail Determination Factors Do Not Focus On Third Party (ICE) Actions

    Bail determination factors focus on the defendant’s personal characteristics, not those of ICE.  The flight-risk factors ask about the defendant’s family ties, employment history, criminal record, and connection to the community.
  When a court refuses to set bail, or sets it unreasonably high, based on the possibility of future ICE action,  it is generally due to concerns that the defendant, if released from criminal custody will be unable to appear for future criminal proceedings because they are in ICE custody or have been removed.    Such misplaced practices impermissibly curtail a defendant’s constitutional right based upon actions of a third party.  Regardless of ICE practices, no factor in the bail rule contemplates this kind of speculative, attenuated inquiry, particularly where the defendant otherwise merits release.  It contravenes the intent of the pro-bail regulation for the court to impose a high bail based on what a third party may later do.
  

   As articulated in §1.A., supra, immigration detainers are classified as notification requests and are distinct from traditional criminal law detainers.   Just as the presence of an ICE detainer is not determinative of a person’s immigration status or whether she will be deported, the ICE detainer is also not determinative whether ICE will respond to the jail notification upon release within the required 48 hours and take the individual into ICE custody.  

  More importantly, these misguided bail practices are unnecessary since, as articulated in §III.C., infra, under controlling federal immigration regulations, ICE will not remove a defendant in a pending criminal proceeding without the consent of the (state or federal) prosecutor.
  Thus, there is no need for the court to set higher bail (or unconstitutionally deny bail) in order to prevent the defendant’s removal from the United States and foreclose criminal prosecution.  

PRACTICE POINTS:   
· It is critical to ascertain (generally from the jail authorities) what current local practice is in your jail to determine the likelihood that ICE will take your client into custody.  Where ICE is only randomly responding to detainers and assuming custody of noncitizens within the requisite 48 hours counsel should use this information to minimize the impact of the presence of an ICE detainer on the court’s custody determination. 
· Determine whether your client is, in fact, subject to removal and whether s/he has avenues for relief from removal. This will provide a basis to argue to the judge that the detainer will not result in immediate transfer to ICE custody.  Consult WDA’s Immigration Project for support.  

C. Obtaining A Departure-Control Order To Preclude Immediate Transfer to Immigration Custody of Defendant or Defense Witness

   Federal regulations provide a specific mechanism whereby ICE officials can (and arguably are required to) issue a “departure-control” order to prevent the removal (deportation) of any noncitizen defendant or noncitizen witness whose presence is essential to the criminal proceedings.

  Under 8 C.F.R. 215.3
, a non-citizen is  not permitted to  “depart” the United States when doing so would be “prejudicial to the interests of the United States…”
  A federal departure-control agent must issue an order preventing any individual’s departure if it would result in prejudice.
  Importantly, a “departure” is not limited to international travel.  Instead, the term includes departing “from one geographical part of the United States for a separate geographical part of the United States.”

   Departures that result in prejudice are specifically identified by regulation.
  Explicitly included is the case of “any alien who is needed in the United States as a witness in, or as a party to, any criminal case under investigation or pending in a court of the United States…”
  The only exception for individuals charged with a crime is a pre-approved departure “with the consent of the appropriate prosecuting authority.”

   In at least one case, ICE has advised state prosecutors that departure-control orders only apply to voluntary departures by the noncitizen (not deportation), thus supporting the prosecutor’s argument in support of an unreasonably high bail that the court expressly set to prevent removal prior to the conclusion of the criminal case.
  However, both state and federal courts have recognized the availability of departure-control orders as a means of suspending deportation proceedings for a defendant or defense witness during the pendency of criminal proceedings.

PRACTICE POINT:   Where the defendant’s continued presence is essential to the resolution of the criminal proceedings and such resolution requires additional time,  and where court has or is willing to set a bail amount that defendant is prepared to post, or ordered release on personal recognizance,  counsel should alert the court to the availability of a departure-control order and request that the court order the prosecution to communicate with ICE officials to secure the issuance of a departure control  order to permit the defendant to pursue defense of his case while out of criminal and immigration custody.  

D. When Release on Personal Recognizance and/or  Pleading Guilty at Arraignment  Is Not Advisable

   It is common practice, particularly in courts of limited jurisdiction (CLJ), to order release of first time and/or low level offenders on personal recognizance (PR).   Normally, this is advantageous to the defendant.   Additionally, it may be common practice in CLJ’s for defendant’s to regularly plead guilty at arraignment to resolve their case and get out of jail as quickly as possible.  

   These common practices may be extremely detrimental to noncitizen defendants.  A defendant ordered release on PR with an ICE detainer will trigger the detainer and likely transfer into ICE custody to face removal proceedings.  Such an outcome will make it unlikely that the defendant will be available to appear for future hearings or meaningfully participate in her defense of the charges.   Moreover, transfer to ICE custody can mean detention far from family and community.
  

   Pleading guilty at arraignment, even to seemingly minor misdemeanor offenses, can saddle a noncitizen defendant with a conviction that will trigger virtually automatic deportation, even for longtime lawful permanent residents.  For example, despite the state classification as misdemeanor offenses, assault or theft convictions where a sentence of 365 days is imposed (regardless of time suspended) will be classified by ICE as aggravated felonies under immigration law, triggering the harshest immigration consequences, including mandatory immigration detention, virtually certain deportation and significant sentence enhancements for future criminal prosecution if the person returns to the U.S. 
 

PRACTICE POINT:   Make sure that where there is an ICE detainer present, defendant knows that release on PR means likely transfer into ICE custody and initiation of removal proceedings.  It may be in client’s best interest to request that the judge post a minimal criminal bond that will give defendant (and her family) time to prepare for impending removal proceedings.

PRACTICE POINT:   Do not plead defendant guilty at arraignment unless you are clear about any potential immigration consequences and have advised defendant accordingly.   Always request 364 days (or less) for assault and theft offenses.   

PRACTICE POINT:  File a notice to appeal (and provide defendant with a copy to show ICE/Immigration Judge where the court refuses to impose anything but 365 days or there are other appeal issues.  This will prevent use of a conviction as a basis for deportation.
  

PRACTICE POINT:  Where defendant is undocumented and does not yet have an ICE detainer employ whatever strategies are available if avoiding ICE apprehension is defendant’s highest priority.  If this includes pleading guilty at arraignment to secure release, consider filing an appeal where sentence imposed is 365 days in a theft or assault case.   

E. Posting Bail:  Pragmatic Considerations

   It is critical to understand local practice regarding immigration detainers before your client attempts to post a court-ordered bail amount.    If your client has a detainer and does post bail, the jail notifies ICE and ICE assumes custody (within the requisite 48 hour period), then your client is likely to be deemed to forfeit the posted criminal bail money.   

   If your jail is refusing to accept bonds posted by noncitizen defendants due to the presence of an ICE detainer, this is a clear violation of the court’s order and interference with defendant’s constitutional right to release.   Jail officials have no legal authority to override a judicial bail determination.   Counsel must immediately bring such a circumstance to the attention of the court and request a mandate that the jail accept the posting of bail monies regardless of the presence of immigration detainers.    

IV. Triggering the Immigration Detainer

A. Limitations On Detainers:  The 48 Hour Rule

   The immigration detainer is triggered when the jail’s lawful authority to detain the individual expires.  Thus, an immigration detainer is triggered if: 

· The case is pending and the court orders release and, where imposed, defendant posts bail; 

· The case is dismissed and the person is to be released; or 

· A conviction is entered and the defendant completes his or her sentence. 

ICE asserts that the detainer is triggered when the jail actually contacts ICE to notify them of impending release.   However, there is no authority to support this position.  

The 48 Hour Rule.  Once the jail’s lawful authority to detain the person expires, it starts the 48 hour clock.   Federal regulation provides that a law enforcement agency can hold a noncitizen on a detainer no more than 48 hours past the time when he or she otherwise would have been released, excluding weekends and holidays.
  State and local law enforcement officers have no independent authority to detain an alleged noncitizen beyond the 48 hour period after release.
  Once the 48 hour period has lapsed, the jail is required to release the individual if ICE has not taken custody of him.

ICE Custody in Local Jails.   In recent years ICE has exponentially expanded its detention capacity by contracting with local jails to house noncitizen detainees facing removal.   ICE generally does this by entering into what are known as “Intergovernmental Service Agreements” or IGSAs.   Under these agreements the noncitizen is technically in ICE custody but is housed for various periods of time in a local jail that receives a per diem dollar amount per detainee.  IGSAs have, unfortunately, become a lucrative source of incomes for local jails as the ICE enforcement machinery has expanded.   

If your local jail has such an agreement with ICE this may mean that the defendant will be transferred from criminal custody and into ICE custody and face removal proceedings without ever leaving the jail.  Such an arrangement does not alter the requirement that this transfer happen within a 48 hour period, even though it is a paper transfer.   

B. Remedies for Violations of the 48 Hour Rule

    Many jails throughout Washington and the U.S. appear to be detaining individuals for days and weeks past the 48-hour period until ICE assumes custody.  This is a clear violation of the federal regulation.
  Because state and local governments have authority over detainees subject to immigration detainers for only 48 hours, once this period expires, they must release the individual if ICE has not assumed actual physical custody of the person. Where local officials continue to detain an individual past the 48 hours they are risking liability for civil actions seeking damages for the unwarranted detention.   

1. Inform the Jail Authorities of the 48 Hour Limitation

    Often jail personnel lack awareness and understanding of the federal regulations governing immigration detainers at 8 C.F.R. 287.7.   In particular, despite the express language on the detainer form, jails are often ignorant of the 48 hour limitation on their authority to detain someone beyond release from criminal custody.   Defense counsel’s first tactic to secure a client’s release should be to present the jail with a copy of the regulation and request that your client be immediately released.   

2. State Habeas Petition Pursuant to RCW 7.36 

    A petition for writ of habeas corpus under RCW 7.36 filed in the superior court of the county in which the person is unlawfully detained may provide the fastest mechanism for the person’s immediate release if the jail authorities have refused release upon the expiration of the 48 hours.  

   The right to challenge an unlawful detention by writ of habeas corpus in superior court is guaranteed by the Washington Constitution, Art. 4, sec. 6, and by RCW 7.36.  The Washington Constitution provides that superior courts and their judges “shall have power to issue . . . writs of habeas corpus, on petition by or on behalf of any person in actual custody in their respective counties.”  Wash. Const. Art. 4, sec. 6.  

    RCW 7.36 provides a mechanism for challenging any illegal restraint.  The habeas corpus statutory provisions underscore an illegally restrained person’s right to seek a writ of habeas corpus and prescribe the court’s responsibilities with regard to the writ.   The statutory language provides for immediate release upon a finding of illegal restraint:

Every person restrained of his liberty under any pretense whatever, may prosecute a writ of habeas corpus to inquire into the cause of the restraint, and shall be delivered there from when illegal.  

RCW 7.36.010.  Release from the illegal restraint is mandatory under this statute.  Id. 
  A superior court judge has constitutional authority to grant a writ of habeas corpus and explicit statutory authority to do so under RCW 7.36.040.  A granted writ is to be directed to the party having the person under restraint; in most cases, that will be the local jail or prison.  See RCW 7.36.050.

   Emergency After Hours Proceedings:  Timing is Everything.   One day, or even a matter of hours can make the difference in whether your client will be apprehended by ICE on an expired detainer.   Every superior court (where these habeas actions are filed) has a designated “after hours” judge who is required to entertain motions such as this.  DO NOT WAIT until the next day, or if on Friday, until Monday for your motion to be calendared.   Determine the after hours judge in your court and insist that your habeas motion be heard immediately.   

    Injunctive Relief to Change Local Policy.   RCW 7.36 also provides a vehicle for seeking injunctive relief.   It is an appropriate vehicle to consider using to try to change local policy where your jail has a history of regularly detaining persons beyond the 48 hour period.

    PRACTICE POINT:   For more detailed information on filing habeas petitions pursuant to RCW 7.36 please see the memorandum and sample pleadings under the immigration resources section of the WDA website:  www.defensenet.org.   Please contact Ann Benson of WDA’s Immigration Project if you intend to pursue such an action.   

3. Civil Damages Actions 

   Individuals held on an expired or erroneously lodged detainer can seek damages for the amount of time he or she was held in unlawful detention under several legal theories, including the Federal Tort Claims Act  and unlawful imprisonment statutes. In New York, a noncitizen held beyond the 48 hour period filed a civil damages action against the Department of Corrections and received $145,000 dollars as part of a settlement with the state. 
  WDA’s Immigration Project is currently collaborating with partners around the state to bring civil damages actions against county and local jail facilities that violate the 48 hour rule.

APPENDIX A:  Identifying Immigration Status & Defense Goals

Washington Defender Association’s Immigration Project
___________________________________________________

110 Prefontaine Place South, Suite 610    Seattle, WA  98104

Ann Benson: Tel: 360-385-2538   Email: abenson@defensenet.org
Jonathan Moore:   Tel: 206-623-4321  Email:  jonathan@defensenet.org  

Identifying Your Noncitizen Client’s Immigration Status & Determining Defense Goals

IDENTIFY IMMIGRATION STATUS & CRIMINAL HISTORY

· Undocumented Persons (UP):  Note many UP (except those w/prior deportations) have avenues for obtaining lawful status, particularly if they have U.S. citizen spouse or parents and have never left the U.S.  Two types of UP:  1. Entered illegally and have never had status; 2. Came lawfully with a temporary visa (e.g. student or tourist) that has since expired.     .   

· Lawful Permanent Residents (LPR or greencard holders) & Refugees
:   Face permanent loss of their lawful status and deportation.  Identify how long person has had lawful status. 
· Temporary (non-immigrant) Visa Holders (e.g. student & tourist visas):  Identify if person’s status is current or expired.   If current, goals = LPRs & refugees.  If expired, goals = UPs. 
· Mandatory Immigration Detention.   DV assault convictions can trigger prolonged detention once person is in deportation proceedings, which can last for months/years if D fights deportation.
· Deportation is Permanent.  Only a tiny fraction of people will ever obtain or regain lawful status once deported.  Illegal re-entry after deportation is now the most-prosecuted federal felony and carries significant sentence enhancements for persons with criminal convictions.  
DEFENSE GOALS FOR UNDOCUMENTED PERSONS (UPs):

1. Avoid ICE apprehension by getting/staying out of jail.  A UP who goes to jail for even one day is likely to encounter ICE, get a detainer imposed and end up in ICE custody & removal proceedings. If defendant does not yet have ICE detainer, getting out of jail may be the highest priority (see #2).   

2. Preserve avenues to obtain lawful status.  Congress currently debating immigration law changes that will provide UP with avenue to get permanent resident status.  Many UPs already have avenues to obtain lawful status.  Hrsmt convictions will render them ineligible to do this.   If UP has US citizen or LPR spouse/partner, resolving case per one of the strategies below to preserve avenue(s) to obtain LPR status thru marriage may be a higher priority than immediate release from jail.   
DEFENSE GOALS FOR LAWFUL PERMANENT RESIDENTS & REFUGEES

1. Avoid a conviction that triggers deportation.  Even where you do, advise client’s not to leave the U.S. or apply for LPR status/citizenship without first consulting and immigration attorney.   
2. If #1 is not possible, preserve avenues for relief from deportation.  LPRs and refugees will get a hearing before an immigration judge who has the power to grant discretionary “relief from removal (deportation)” through one of several legal avenues to qualifying noncitizens. Generally speaking, that means LPRs with 7 years of residency and refugees/asylees who’ve not yet become LPRs. 
APPENDIX B – Sample I-247 Immigration Detainer Form
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APPENDIX C:  Departure-Control Order Regulations

PART 215 - CONTROLS OF ALIENS DEPARTING FROM THE UNITED STATES 

Authority: 8 U.S.C. 1101; 1104; 1184; 1185 (pursuant to Executive Order 13323, published January 2, 2004); 1365a note. 1379, 1731-32.

Source: 45 FR 65516, Oct. 3, 1980, unless otherwise noted. 

215.1 Definitions. 

For the purpose of this part:

(a)   The term alien means any person who is not a citizen or national of the United States.

(b)   The term Commissioner means the Commissioner of Immigration and Naturalization.

(c)   The term regional commissioner means an officer of the Immigration and Naturalization Service duly appointed or designated as a regional commissioner, or an officer who has been designated to act as a regional commissioner.

(d)   The term district director means an officer of the Immigration and Naturalization Service duly appointed or designated as a district director, or an officer who has been designated to act as a district director.

(e)   The term United States means the several States, the District of Columbia, Puerto Rico, the Virgin Islands, Guam, American Samoa, Swains Island, the Commonwealth of the Northern Mariana Islands (beginning November 28, 2009), and all other territory and waters, continental and insular, subject to the jurisdiction of the United States.

(f)   The term continental United States means the District of Columbia and the several States, except Alaska and Hawaii.

(g)   The term geographical part of the United States means:

(1) The continental United States, 

(2) Alaska, 

(3) Hawaii, 

(4) Puerto Rico, 

(5) The Virgin Islands, 

(6) Guam, 

(7) American Samoa, 

(8) Swains Island, or 

(9) The Commonwealth of the Northern Mariana Islands (beginning November 28, 2009).

 (h)   The term depart from the United States means depart by land, water, or air (1) from the United States for any foreign place, or (2) from one geographical part of the United States for a separate geographical part of the United States: Provided, That a trip or journey upon a public ferry, passenger vessel sailing coastwise on a fixed schedule, excursion vessel, or aircraft, having both termini in the continental United States or in any one of the other geographical parts of the United States and not touching any territory or waters under the jurisdiction or control of a foreign power, shall not be deemed a departure from the United States.

(i)   The term departure-control officer means any immigration officer as defined in the regulations of the Immigration and Naturalization Service who is designated to supervise the departure of aliens, or any officer or employee of the United States designated by the Governor of the Canal Zone, the High Commissioner of the Trust Territory of the Pacific Islands, or the governor of an outlying possession of the United States, to supervise the departure of aliens. 

(j)   The term port of departure means a port in the continental United States, Alaska, Guam, Hawaii, Puerto Rico, the Commonwealth of the Northern Mariana Islands (beginning November 28, 2009), or the Virgin Islands, designated as a port of entry by the Secretary, or in exceptional circumstances such other place as the departure-control officer may, in his discretion, designate in an individual case, or a port in American Samoa, or Swains Island, designated as a port of entry by the chief executive officer thereof.

(k)   The term special inquiry officer shall have the meaning ascribed thereto in section 101(b)(4) of the Immigration and Nationality Act.

Legislative History
[As amended 74 FR 2824, Jan. 16, 2009; 74 FR 25387, May 28, 2009.] 

215.2 Authority of departure-control officer to prevent aliens’ departure from the United States. 
(a)   No alien shall depart, or attempt to depart, from the United States if his departure would be prejudicial to the interests of the United States under the provisions of 215.3. Any departure-control officer who knows or has reason to believe that the case of an alien in the United States comes within the provisions of 215.3 shall temporarily prevent the departure of such alien from the United States and shall serve him with a written temporary order directing him not to depart, or attempt to depart, from the United States until notified of the revocation of the order.

(b)   The written order temporarily preventing an alien, other than an enemy alien, from departing from the United States shall become final 15 days after the date of service thereof upon the alien, unless prior thereto the alien requests a hearing as hereinafter provided. At such time as the alien is served with an order temporarily preventing his departure from the United States, he shall be notified in writing concerning the provisions of this paragraph, and shall be advised of his right to request a hearing if entitled thereto under 215.4. In the case of an enemy alien, the written order preventing departure shall become final on the date of its service upon the alien.

(c)   Any alien who seeks to depart from the United States may be required, in the discretion of the departure-control officer, to be examined under oath and to submit for official inspection all documents, articles, and other property in his possession which are being removed from the United States upon, or in connection with, the aliens’ departure. The departure-control officer may permit certain other persons, including officials of the Department of State and interpreters, to participate in such examination or inspection and may exclude from presence at such examination or inspection any person whose presence would not further the objectives of such examination or inspection. The departure-control officer shall temporarily prevent the departure of any alien who refuses to submit to such examination or inspection, and may, if necessary to the enforcement of this requirement, take possession of the alien’s passport or other travel document.

215.3 Aliens whose departure is deemed prejudicial to the interests of the United States. 
The departure from the United States of any alien within one or more of the following categories shall be deemed prejudicial to the interests of the United States.

(a)   Any alien who is in possession of, and who is believed likely to disclose to unauthorized persons, information concerning the plans, preparation, equipment, or establishments for the national defense and security of the United States.

(b)   Any alien who seeks to depart from the United States to engage in, or who is likely to engage in, activities of any kind designed to obstruct, impede, retard, delay or counteract the effectiveness of the national defense of the United States or the measures adopted by the United States or the United Nations for the defense of any other country.

(c)   Any alien who seeks to depart from the United States to engage in, or who is likely to engage in, activities which would obstruct, impede, retard, delay, or counteract the effectiveness of any plans made or action taken by any country cooperating with the United States in measures adopted to promote the peace, defense, or safety of the United States or such other country.

(d)   Any alien who seeks to depart from the United States for the purpose of organizing, directing, or participating in any rebellion, insurrection, or violent uprising in or against the United States or a country allied with the United States, or of waging war against the United States or its allies, or of destroying, or depriving the United States of sources of supplies or materials vital to the national defense of the United States, or to the effectiveness of the measures adopted by the United States for its defense, or for the defense of any other country allied with the United States.

(e)   Any alien who is subject to registration for training and service in the Armed Forces of the United States and who fails to present a Registration Certificate (SSS Form No. 2) showing that he has complied with his obligation to register under the Universal Military Training and Service Act, as amended.

(f)   Any alien who is a fugitive from justice on account of an offense punishable in the United States.

(g)   Any alien who is needed in the United States as a witness in, or as a party to, any criminal case under investigation or pending in a court in the United States: Provided, That any alien who is a witness in, or a party to, any criminal case pending in any criminal court proceeding may be permitted to depart from the United States with the consent of the appropriate prosecuting authority, unless such alien is otherwise prohibited from departing under the provisions of this part.
(h)   Any alien who is needed in the United States in connection with any investigation or proceeding being, or soon to be, conducted by any official executive, legislative, or judicial agency in the United States or by any governmental committee, board, bureau, commission, or body in the United States, whether national, state, or local.

(i)   Any alien whose technical or scientific training and knowledge might be utilized by an enemy or a potential enemy of the United States to undermine and defeat the military and defensive operations of the United States or of any nation cooperating with the United States in the interests of collective security.

(j)   Any alien, where doubt exists whether such alien is departing or seeking to depart from the United States voluntarily except an alien who is departing or seeking to depart subject to an order issued in extradition, exclusion, or deportation proceedings.

(k)   Any alien whose case does not fall within any of the categories described in paragraphs (a) to (j), inclusive, of this section, but which involves circumstances of a similar character rendering the alien’s departure prejudicial to the interests of the United States.

Legislative History
[Added 53 FR 30011, Aug. 10, 1988] 

215.4 Procedure in case of alien prevented from departing from the United States. 

(a)   Any alien, other than an enemy alien, whose departure has been temporarily prevented under the provisions of 215.2, may, within 15 days of the service upon him of the written order temporarily preventing his departure, request a hearing before a special inquiry officer. The aliens request for a hearing shall be made in writing and shall be addressed to the district director having administrative jurisdiction over the alien’s place of residence. If the aliens request for a hearing is timely made, the district director shall schedule a hearing before a special inquiry officer, and notice of such hearing shall be given to the alien. The notice of hearing shall, as specifically as security considerations permit, inform the alien of the nature of the case against him, shall fix the time and place of the hearing, and shall inform the alien of his right to be represented, at no expense to the Government, by counsel of his own choosing.

(b)   Every alien for whom a hearing has been scheduled under paragraph (a) of this section shall be entitled (1) to appear in person before the special inquiry officer, (2) to be represented by counsel of his own choice, (3) to have the opportunity to be heard and to present evidence, (4) to cross-examine the witnesses who appear at the hearing, except that if, in the course of the examination, it appears that further examination may divulge information of a confidential or security nature, the special inquiry officer may, in his discretion, preclude further examination of the witness with respect to such matters, (5) to examine any evidence in possession of the Government which is to be considered in the disposition of the case, provided that such evidence is not of a confidential or security nature the disclosure of which would be prejudicial to the interests of the United States, (6) to have the time and opportunity to produce evidence and witnesses on his own behalf, and (7) to reasonable continuances, upon request, for good cause shown.

(c)   Any special inquiry officer who is assigned to conduct the hearing provided for in this section shall have the authority to: (1) Administer oaths and affirmations, (2) present and receive evidence, (3) interrogate, examine, and cross examine under oath or affirmation both the alien and witnesses, (4) rule upon all objections to the introduction of evidence or motions made during the course of the hearing, (5) take or cause depositions to be taken, (6) issue subpoenas, and (7) take any further action consistent with applicable provisions of law, Executive orders, proclamations, and regulations.

� For additional support in addressing the impact of immigration detainers on noncitizen defendants please contact Ann Benson at � HYPERLINK "mailto:abenson@defensenet.org" ��abenson@defensenet.org�.   For additional resources regarding ICE enforcement activity in the criminal justice system please go to WDA’s Immigration Project website at: http://www.defensenet.org/immigration-project/immigration-resources.


� Immigration & Customs Enforcement (ICE) is the agency within the Department of Homeland Security responsible for immigration enforcement within U.S. borders.  For additional information on the federal immigration system and the agencies who participate in it please see, An Outline Overview of the Federal Immigration System (2010) available at � HYPERLINK "http://www.defensenet.org" ��www.defensenet.org� IMMIG RESOURCE SETION.   


� Immigration and Customs Enforcement (ICE) Secure Communities: Standard Operating Procedures (SOP, available at:  WEBSITE CITE.


�By Melissa Kearney and Joan Friedland, National Immigration Law Center (2009) available at  http://www.nilc.org/immlawpolicy/LocalLaw/ice-access-2009-11-05.pdf  


� See Appendix B  for a sample Form I-247.  


� See 8 C.F.R 287.7.  Note that the form requests the jail authorities to notify ICE upon release or provide 30 days or “as far in advance as possible” advance notice of release.


� See Matter of Sanchez, 20 I&N Dec. 223, 225 (BIA 1990), citing Moody v. Daggett, 429 U.S. 78, 80 n. 2 (1976).  


� See State of Kansas v. Montes-Mata, 208 P.3d 770 (Kan. App. 2009) (holding presence of ICE detainer did not toll defendant’s speedy trial clock.); State v. Sanchez, 110 Ohio St. 3d 274 (2006)(same.)


� Note that in addition to 8 U.S.C. 1357(d), ICE asserts authority to issue detainers also pursuant to its general authority to detain pursuant to 8 U.S.C. 1226 as well as its general authority to administer and enforce immigration laws under 8 U.S.C. 1003.   


� See 8 C.F.R. 287.7(a) and (c).


� For a detailed analysis of immigration detainers generally and arguments articulating the ultra vires nature of current regulations and practice see Enforcing The Limits of the Executive’s Authority To Issue Immigration Detainers,    35 Wm. Mitchell L.Rev. 164 (2008).    


� In one of the few know cases, on September 2008, the ACLU of Northern California filed suit against the Sonoma County Sheriff and ICE to challenging, inter alia, that the detainer regulation at 8 C.F.R. 287.7 was ultra vires.    Although the case remains pending, in her July 31, 2009, ruling the judge  dismissed the ultra vires claim finding that the regulation was a permissible construction of the statute and entitled to deference.   See Committee for Immigrant Rights of Sonoma County v. County of Sonoma, 644 F.Supp.2d 1177, 1196, 2009 WL 2382689 (N.D.Cal.).  


� 8 U.S.C. 1226(a).  


� For detailed discussion of the Secure Communities initiative see The Secure Communities Program:  Unanswered Questions and Continuing Concerns, Report of the Immigration Policy Center, Nov. 2009, available at:   http://www.immigrationpolicy.org/special-reports/secure-communities-program-unanswered-questions-and-continuing-concerns


� Several Freedom of Information Act requests seeking to obtain this information are pending as of this writing.   


� See Appendix C for a sample I-247 detainer form.  


� See Appendix A for a copy of Form I-247.  


� A Notice to Appear is the charging document used by ICE to initiate formal  removal proceedings under 8 U.S.C. 1229a.  Although ICE is required to serve the NTA on the noncitizen, these removal proceedings do not commence until ICE files the NTA with the immigration court having jurisdiction over the noncitizen’s case.  


� A Florida defendant brought a state habeas action challenging the authority of the Sheriff to detain arrestees on immigration detainers. The trial court held it lacked jurisdiction to grant relief to arrestee held pursuant to federal Immigration and Customs Enforcement (ICE) detainer. See Ricketts v. Palm Beach County Sheriff, 998 So.2d 1146, 2008 WL 5195292 (Fla.)  Also See also Cuomo v. Barr, 7 F.3d 17 (2nd Cir. 1993)(court denied mandamus, declaratory and injunctive relief to State on action to compel INS to pick up defendants from state jails)


    The majority of circuits hold that the immigration detainer alone does not place the petitioner in immigration custody. See Zolicoffer v. United States Dep't of Justice, 315 F.3d 538 (5th Cir.2003); Prieto v. Gluch, 913 F.2d 1159, 1162 (6th Cir. 1990); Orozco v. United States Immigration and Naturalization Service, 911 F.2d 539, 541 (11th Cir. 1990); Campillo v. Sullivan, 853 F.2d 593, 595 (8th Cir.1988), cert. denied,490 U.S. 1082 (1989).    


    The Second Circuit declined to address this issue, but recognizes custody in a future jailor where “there is a reasonable basis to apprehend that the jurisdiction that obtained the consecutive sentence will seek its enforcement.” See Simmonds v. I.N.S., 326 F.3d 351, 355 (2d. Cir 2003) (quoting Frazier v. Wilkinson, 842 F.2d 42, 45 (2d Cir.1988)).  


    Two circuits of appeal have found that noncitizens with a final removal/deportation order are in the custody of immigration authorities, even while serving state time. See  Simmonds v. I.N.S., 326 F.3d 351 (2nd Cir. 2003)(because final removal order requires mandatory detention individual is in ICE custody; but also finding that habeas action was not ripe); Galaviz-Medina v. Wooten, 27 F.3d 487 (10th Cir.1994)(finding that former INS as a future custodian has a heightened interest in custody after a final removal order).  


   Citing to Simmonds, a federal district court in Gillies v. Strange, 2005 WL 3307349 (D.Conn. 2005), articulated five reasons for holding that the presence of an immigration detainer on petitioner, a Jamaican national with a final order of removal, was sufficient to determine that he was in ICE’s custody.  The court found, but for the ICE detainer, the prisoner would have been released to early parole. In this case, the prisoner desired early parole so that he could be released to immigration custody and deported to Jamaica.


� See §I.D., supra.  


� See 8 C.F.R. 215.3(g).   


� �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=2009625252"��State v. Sanchez,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=578&FindType=Y&SerialNum=2009625252"�� 110 Ohio St.3d 274, 853 N.E.2d 283 (2006)�; State v. Montes-Mata, 41 Kan. App. 2d 1078, 208 P.3d 770 (2009).  


� United States v. Cepeda-Luna, 989 F.2d 353, 355-56 (9th Cir.1993).  See also United States v. Rodriguez-Amaya, 521 F.3d 437, 441 (4th Cir.2008); United States v. Dyer, 325 F.3d 464, 468 (3d Cir.2003); United States v. Garcia-Martinez, 254 F.3d 16, 19 (1st Cir.2001); United States v. Noel, 231 F.3d 833, 836 (11th Cir.2000);  United States v. De La Pena-Juarez, 214 F.3d 594, 597 (5th Cir.2000); United States v. Grajales-Montoya, 117 F.3d 356, 366 (8th Cir.1997); U.S. v. Guevara-Umana, 538 F.3d 139 (2nd Cir. 2008)


� Cepeda-Luna, 989 F.2d at 354. 


� See Immigration Detainer Form I-247 at Appendix A.   


� See State v. Osman, 126 Wn. App. 575; 108 P.3d 1287 (2005).  


� See Policy Work Release Screening, DOC Number 300.500, revised August 4, 2008.   


� WA Const., Art. 1, § 20.  


� See United States v. Salerno, 481 U.S. 739, 752 (1987) (“The Eighth Amendment addresses pretrial release by providing merely that ‘[e]xcessive bail shall not be required.’ This Clause, of course, says nothing about whether bail shall be available at all.”).  As the Washington Supreme Court put it, “Unlike the federal constitution, Washington’s constitution has a specific provision creating the right to bail…[W]e hold that the right to bail attaches at the first appearance which must be held within 48 hours [of arrest].”  


� CrR 3.2(a).  Available at http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=sup&set=CrR.


� CrR 3.2(b).  Custody determinations pursuant to CrR 3.2 also contemplate imposition of conditions to address issues of defendant’s apparent dangerousness to the community.  See CrR 32(a)(2).   However, the impact of defendant’s dangerousness on custody determinations is not the focus of the instant advisory since such considerations are tangential to the issues presented by the presence of an ICE detainer.   


� CrR 3.2(c).  


� See e.g., 725 Ill. Comp. Stat., Code of Crim. Proc. 5/110-5(a) (Illinois statute providing, among dozens of other factors listed, that a court should consider “whether the individual is currently subject to deportation or exclusion under the immigration laws of the United States”); 18 U.S.C. § 3142(d)(1)(B) (federal statute providing for detention of non-citizen criminal defendants pending a decision by immigration officials on whether they will assume immediate custody of the individual).


� CrR 3.2(c)(5).


� CrR 3.2(c)(9).


� RCW 10.40.200(1) (precluding judges from inquiring into the defendant’s immigration status in the context of a plea hearing).  


� Alienage is an element of numerous federal crimes, including 8 U.S.C. 1325 (illegal entry) and 8 U.S.C. 1326 (illegal reentry after deportation), both of which are now two of the most prosecuted federal offenses in federal court.  See CITATION


� 8 U.S.C. § 1226(a)(2).  


� Before making this argument, make sure that the client has not failed to appear for previous immigration matters, or this argument will backfire.


� CrR 3.2(c)(1)–(9).  


� See State v. Greenwood, 120 Wn.2d 585, 592 (1993) (holding that court rules should be interpreted like statutes, giving effect to the intent of the drafters).  


� See 8 C.F.R. 215.3.


� 8 C.F.R. 215.2.


� See Appendix D for a copy of the relevant provisions of the regulation governing departure control orders.    


� 8 C.F.R. § 215.2(a).


� Id. (“Any departure-control officer who knows or has reason to believe that the case of an alien in the United States comes within the provisions of § 215.3 shall temporarily prevent the departure of such alien…”) (emphasis added).  The temporary departure prohibition becomes final 15 days later.  8 C.F.R. § 215.2(b).  


� 8 C.F.R. § 215.1(h).  


� 8 C.F.R. § 215.3.  


� 8 C.F.R. § 215.3(g).  An even-broader provision is found at 8 C.F.R. § 215.3(h), which prohibits a non-citizen’s departure if he is “needed in connection with any investigation or proceedings being, or soon to be, conducted by any official executive, legislative or judicial agency in the United States or by any governmental committee, board, bureau, commission, or body in the United States, whether national, state or local.”


� 8 C.F.R. § 215.3(g).  


� See State v. Fajardo-Santos, 199 N.J. 520, 528-29 (2009).


�  See, e.g., U.S. v. Lozano-Miranda, 2009 WL 113407 at *3 & n.13 (D. Kan. Jan. 15, 2009); U.S. v. Garcia-Gallardo, 2009 WL 113412 at *2 & n.13 (D. Kan. Jan. 15, 2009); U.S. v. Perez, 2008 WL 4950992 at *2 (D. Kan. Nov. 18, 2008); U.S. v. Lopez-Aguilar, 1996 WL 370160 at *3 (E.D.N.Y. June 28, 1995); People v. Rodriguez, 2004 WL 2397261 at *9 (Cal. Ct. App. Oct. 26, 2004); People v. Jacinto, 75 Cal. Rptr. 3d 533, 538 (Cal. Ct. App. 2008), review granted, 81 Cal. Rptr. 3d 613 (2008).


� The primary immigration detention facility in Washington State is the Northwest Detention Center located in Tacoma.


� See 8 U.S.C. 1101(a)(43)(F)&(G).   See also United States v. Graham, 169 F.3d 787, 788 (3rd Cir. 1999);United States v. Pacheco, 225 F.3d 148 (2d Cir. 2000); Lopez-Elias v. Reno,  209 F.3d  788 (5th Cir. 2000); Moosa v. INS, 171 F.3d 994, 1006 (5th Cir. 1999); United States v. Gonzalez-Tamariz, 310 F.3d 1168 (9th Cir. 2003).   


� General rule is that convictions on appeal of right are not final for immigration purposes and cannot serve as a basis for deportation.  Pino v. Landon, 349 U.S. 901 (1955). 


� 8 CFR § 287.7(d).  Form I-247 indicates that “holidays” means Federal holidays.


� 8 C.F.R. § 287.7(d).


� Id. 


� http://www.lawso.ucsb.edu/faculty/jstevens/113/HarveyComplaint1008.pdf


� People who come to the US in refugee status must apply for LPR status after one year, although many take longer to do so.  People granted asylum in the U.S. can also apply to be LPRs.
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