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IDENTIFY IMMIGRATION STATUS & CRIMINAL HISTORY

· Undocumented Persons (UP):  Many UP (except those w/prior deportations) have paths to obtain lawful status, particularly if they have U.S. citizen spouse or parents and have never left the U.S.  Two types of UP:  1. Entered illegally (without inspection/admission) and never had status; 2. Entered lawfully with a temporary visa (e.g. student or tourist) that has since expired.  
· Lawful Permanent Residents (LPR or greencard holders) & Refugees
:   Face permanent loss of their lawful status and deportation.  Identify how long person has had lawful status. 
· Temporary (non-immigrant; NIV) Visa Holders (e.g. student & tourist visas):  Identify if person’s status is current or expired.   If current, goals are same as LPRs & refugees.  If expired, goals are same as UPs. Even if not deportable, NIV holders will also want to preserve future admissibility.
· Identify Complete Criminal History:  Include all crimes, date of conviction & complete sentence.
KEY CONCEPTS
·  TMV 1st Degree:   TMV 1 will always be a Crime Involving Moral Turpitude (CIMT) under immigration law and, thus, trigger deportation, inadmissibility & bar discretionary relief.  Can be an aggravated felony (AF) if sentence of 1 yr (365 days) or more imposed (regardless of suspended time).
    
· TMV 2nd Degree:  Unless carefully crafted, plea to TMV2 CAN trigger deportation, inadmissibility, bars to discretionary relief and obtaining citizenship. 
  Likely an AF if 365 day sentence or more (e.g. att’d TMV2). 
· CIMT deportation EXCEPTION:  ONE CIMT conviction will not trigger deportation/removal for persons lawfully admitted (LPRs, refugees, noncitizens who entered on temporary visas (e.g. student & tourist visas) if the offense was not COMMITTED w/in 5 years of admission. Any 2 separate CIMT convictions “after admission” trigger deportation. This exception does not help UPs who entered illegally.   
· CIMT inadmissibility EXCEPTION: The CIMT inadmissibility ground triggers removal for most UPs.  It is also a basis to deny (re)admission to the U.S., LPR and other forms of lawful status, and citizenship.   EXCEPTION:  If only one CIMT conviction w/a maximum possible sentence of not > 1 year (GM or less, e.g., Att.TMV 2) and where actual sentence imposed (regardless of suspension) is not more than 180 days.  Exception does not apply if two or more CIMTs.    
DEFENSE GOALS AND STRATEGIES FOR UNDOCUMENTED PERSONS (UPs):

· Getting/staying out of jail.  A UP who goes to jail for 1day is likely to get an ICE detainer imposed and end up in ICE detention & removal proceedings. ID if D has ICE detainer.  If not, getting out of jail may be high priority. However, if D has US citizen spouse, or other avenues for discretionary relief, preserving path to get LPR status may be a higher priority than quick release. 

· Preserve path to lawful status.   Many UPs have avenues to lawful status. A TMV conviction can make them inadmissible & ineligible for legal status.  Alternative plea offenses to avoid this: malicious mischief (MM)
; trespass; disorderly conduct; or rendering criminal assistance 2 w/364 day (or ideally, 180 day) sentence.  See below if D must plead guilt to TMV offense.  
· CIMT inadmissibility EXCEPTION: A single conviction for the gross misdemeanor of attempted TMV 2 where actual sentence (including suspended time) imposed is 180 days or less, or where a true deferred sentence (that does not specify a term of incarceration) is imposed, will not trigger removal or bar eligibility for lawful status, even if deemed a CIMT.
        

DEFENSE GOALS / STRATEGIES FOR LAWFUL PERMANENT RESIDENTS & REFUGEES

· Avoid a TMV conviction, which can trigger deportation as a CIMT.  Non-CIMT alternative offenses include malicious mischief (MM)
; trespass; disorderly conduct; and rendering criminal assistance 2 (RCW 9A.76.080) w/364 day (or best, 180 day) sentence. 
· EXCEPTION: If no prior CIMT or AF convictions, TMV will not trigger deportation IF committed > 5 years after date of lawful admission & sentence of <365 days is imposed.  Determine D’s date of admission to see if 1 CIMT exception applies.
   If exception applies, TMV conviction may not trigger deportation if structured carefully and sentence is <365 days.     
· Preserve paths to relief from deportation.  Immigration judges have power to grant discretionary “relief from removal” to certain qualifying LPRs and refugees.  To preserve eligibility to apply for relief negotiate a sentence of 180 days or less (including suspended time) or by obtaining a deferred sentence (do not specify any term of incarceration). At a minimum, especially for LPRs, avoid imposition of 365 days. 
FOR BOTH GROUPS – IF PLEA TO TMV UNAVOIDABLE & EXCEPTIONS DON’T APPLY: 

· TMV1:  Avoid sentence of 365 days or more (avoids AF classification
; CIMT unavoidable).
· TMV 2:   Some ways of committing TMV 2 more likely to be CIMT than others. Joy-riding w/out intent to permanently deprive has long been held to not be a CIMT.
 Structure plea to TMV2 for “riding in” rather than “taking or driving” & specify no intent to deprive owner: best is no intent to deprive (may help avoid AF); 2nd best is with no intent to permanently deprive); Seek Att’d TMV2 w/sentence <180 (never 365).
· Deferred adjudication or dispo-continuance with “immigration–safe” language should avoid being a conviction that triggers removal. Key is defendant does NOT plead guilty or “admit facts” in agreement.
  
·  It is always key to avoid aggravated felony (AF), esp. for LPRs. AF always triggers removal & bars waivers.  
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� This advisory is intended to serve only as a quick-reference guide for defenders representing noncitizen defendants.  Defenders are advised to consult specifically with WDA’s Immigration Project on individual cases.


� People who come to the US in refugee status must apply for LPR status after one year, although many take longer to do so.  People granted asylum (asylees) in the U.S. can also apply to be LPRs after one year.


� See 8 U.S.C. 1101(a)(43)(G)&(R).  AF convictions trigger the most severe immigration consequences.   


� See, inter alia, 8 USC §§ 1182(a)(2)(A)(I); 1227(a)(2)(A)(i)(ii)&(iii); 1101(a)(f)(3).  Noncitizens seeking entry into the U.S. or applying for many immigration benefits (e.g. citizenship, permanent residency (greencards) must establish that they do not trigger legal grounds of inadmissibility.   


� MM’s property damage definition at 9A.48.010(b) includes “any diminution in the value of any property as a consequence of an act,” and, as such, should provide sufficient factual basis for and alternative plea to TMV.


� Such a CIMT may still bar long-term UPs from getting status thru “10-year cancellation.” This is in dispute.


� See fn. 5.   


� Admission = initial lawful entry; or, if only an unlawful entry, date became LPR.  Subsequent departures by LPRs do not re-start 5 year admission clock unless gone >180 days or re-entry is after commission of crimes.   


�  A plea only to “alter . . . for purpose of changing appearance,” if specified as w/out intent to deprive, sell, or profit from, may provide an untested defense; but counsel should assume TMV1 is both CIMT & AF if sentence is 365.


�  See e.g. Castillo-Cruz v. Holder 581 F.3d 1154 (9th 2009); Matter of M, 2 I. & N. Dec. 686, (BIA 1946); Matter of P, 2 I. & N. Dec. 887, (BIA 1947); Matter of D, 1 I. & N. Dec. 143  (BIA 1941)


� See Deferred Adjudications memo at immigration resources section of WDA’s website: � HYPERLINK "http://www.defensenet.org" ��www.defensenet.org�.   
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